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This study quide is intended to be a convenient reference for use by
Navy and Marine Corps personnel on civil law subjects. Those subjects
include, inter alia, JAG Manual investigations, enlisted administrative
separations, officer personnel matters, relations with civil law-enforce-
ment authorities, 1legal assistance, freedom of expression, claims,
standards of conduct, and the Freedom of Information and Privacy Acts.

This study gquide is continually under revision; however, due to the
inherent delays of the publication process, certain portions may not
reflect the current state of the law, While every effort is made to ensure
the accuracy of the study guide, it is the responsibility of the student to
supplement the text with independent research. The study guide is designed
to be a starting point for research, not a substitute for it.
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! ADMINISTRATIVE FACTFINDING BODIES

e PART A - GENERAL
,v".'
i.::‘:‘
Yyl
‘?3'%'31 0101 ADMINISTRATIVE FACTFINDING BODIES - GENERALLY
t
e A. Definitions. JAGMAN, § 020la.
&
\' 1. An "administrative factfinding body" is any one of a number
‘.: of administrative (as distinguished from judicial) entities, including
‘ahd single individuals functioning as such, is employed to collect and record
{ information respecting some subject.
"' U
h,, 2. A "JAG Manual investigation" is an administrative fact-
j finding body constituted under any portion of the regulations set forth in
1.: chapters II through X of the JAG Manual.
o
® B. Purposes of an administrative factfinding body. JAGMAN, § 020lc.
O
d
."': 1. The primary purpose of an administrative factfinding body is
RS to provide convening and reviewing authorities with adequate information
",{q upon which to base decisions.
Y
{. ) 2. An administrative factfinding body is purely administrative
o in nature, not judicial. Its report is advisory; opinions are not final
$ determinations or legal judgments; and recommendations are not binding upon
= convening or reviewing authorities.
-
I C. Functions of an administrative factfinding body. JAGMAN, §
D) 0201b.
N : :
»,; 1. Primary function - to search out, develop, assemble,
":.'ﬁ analyze, and record all available information concerning the matter under
[ : investigation.
“ 2. Collateral function - a court of inquiry, and factfinding
o body required to conduct a hearing, when so directed by the convening
W authority, may provide a hearing to certain persons whose conduct or
o performance of duty is "subject to inquiry® or who have "a direct interest
-:;(- in the subject of the inquiry."
Y,
el D. Need and importance of an administrative factfinding body.
P JAGMAN, § 0202,
L
::: 1. Efficient command and administration. A JAG Manual
- investigation is a management tool. It is a means by which one can gather
) the facts needed to make a decision.
L 2. Proper disposition of claims for or against the Government.

~ JAGMAN, chs. XX-XXIV.
4
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3. Timely and accurate replies to public inquiry.
4. Redress of injuries to property. Art. 139, UCMJ.

5. Administrative determinations respecting personnel and
former personnel, JAGMAN, ch. VIII,

E. JAG Manual investigations vis-a-vis investigations under special

regulations. JAGMAN, § 0203.

1. A JAG Manual investigation is not required if there is no
reason for the investigation other than possible disciplinary action.
JAGMAN, § 0203b. A JAG Manual investigation should not normally proceed at
the same time as a law-enforcement type of investigation by the Federal
Bureau of Investigation, Naval Investigative Service, or local law-enforce-
ment units. JAGMAN, § 0203c.

2. Experience indicates, however, that JAG Manual investigating
officers should communicate with the law-enforcement personnel, explain the
need for the JAG Manual investigation, and request that the police investi-
gators keep the JAG Manual investigating officer informed of what is
obtained. The JAG Manual investigator will usually find that his or her
duties will be greatly simplified.

0102 TYPES OF ADMINISTRATIVE FACTFINDING BODIES. JAGMAN, § 0204.

A, General

1. On the basis of membership, there are three types of admin-
istrative factfinding bodies: courts of inquiry, boards of investigation,

and single individual investigations.

2. On the basis of procedure, there are two types of adminis-
trative factfinding bodies:

a. factfinding bodies required to conduct a hearing
ordinarily take all testimony under oath, often make a verbatim record of
all evidence, and may be authorized to designate parties (Parts D & E,
Ch. V); and

b. factfinding bodies not required to conduct a hearing,
which normally employ the preliminary inquiry method of gathering evidence
and are not authorized in the Navy and Marine Corps to designate parties
(Part C, Ch. V).

B. Principal distinguishing features of administrative factfinding
bodies

1. Factfinding bodies not required to conduct a hearing.
JAGMAN, § 02044.

a. It may consist of one or more commissioned officers,
warrant officers, senior enlisted persons, or civilian employees of the
Department of the Navy as member or members.

R
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b. It is convened by a written appointing order.

c. It is ordinarily not directed to take testimony under
oath or to record testimony verbatin.

d. It utilizes the preliminary inquiry method in collec-
ting evidence, including personal interviews, telephone inquiries, and
correspondence.

e. It must not designate any person as a party to the
investigation.

£. It does not possess the power to subpoena witnesses.,

2. Factfinding bodies required to conduct a hearing (other than

a_court of inquiry). JAGMAN, § 0204c.

a. It consists of one or more commissioned officers,
warrant officers, senior enlisted persons, or civilian employees of the
Department of the Navy as member or members.

b. It is convened by a written appointing order.

c. The appointing order may direct that the body take all
testimony under oath and/or record all proceedings verbatim.

d. It uses a hearing procedure.

e. Persons whose conduct is subject to inquiry may be
designated parties by the convening authority in the appointing order.
Additionally, the convening authority may authorize the factfinding body to
designate parties during the proceedings.

f. It does not possess the power to subpoena witnesses,
unless convened under Article 139, UCMJ, and chapter X of the JAG Manual.

3. Courts of inquiry. JAGMAN, § 0204b. A court of inquiry has
a number of distinquishing features.

a. It consists of at least three commissioned officers as
members and a counsel for the court.

b. It is convened by a written appointing order.

c. It must take all testimony under oath and record all
proceedings verbatim whether or not directed to do so in the appointing
order.

d. Persons subject to the UCMJ whose conduct is subject to
inquiry must be designated parties.

e. Persons subject to the UCMJ or employed by the Depart-
ment of Defense who have a direct interest in the subject of the inquiry
must be designated parties upon their request to the court.

1-3
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f. It possesses the power to subpoena civilian witnesses.
(Article 47, UCMJ, provides for prosecution in U.S. District Court for
anyone failing to appear, testify, or produce evidence before a court of

inquiry.)

C. Practical application. 1In actual practice, putting all the above
in order, the Navy has the following factfinding entities at its disposal:

1. factfinding bodies not requiring a hearing, which may be
either a board of investigation or a single individual investigation (Part
C, Ch. V):

2. factfinding bodies requiring a hearing, which may be either
a board of investigation or a single individual investigation (JAGMAN, §
0204 and Parts D & E, Ch. V); and

3. the court of inquiry (JAGMAN, § 0401).

D. Responsibility to order JAG Manual investigations. JAGMAN,
§ 0207.

1. General. The officer in command of the unit or activity
concerned is primarily responsible for initiating an investigation into an
incident arising in his command.

2. Afloat commands

a. If the command is an afloat command, the investigation
of incidents occurring ashore may be conducted by another appropriate
comrand when the afloat command so requests and certifies that conduct of
the investigation by the afloat command would not be feasible.

b. The area coordinator (usually the senior shore-based
officer in a given geographical area) usually has local procedures and
instructions on requesting the transfer of an investigation ashore.

3. Incidents involving more than one command. Where an
incident involves more than one activity, the common superior of all
involved is normally the convening authority. JAGMAN, § 0207d.

4, Incidents far removed from location of command. JAGMAN,

§ 0207b.

a. Where an activity required to conduct an investigation
is far removed geographically from the scene of the incident, the officer
in command or in charge may refer the investigation of the incident to

RS Y
AN

° another officer qualified to order the appropriate factfinding body. In
s such a situation, the area coordinator in which the incident occurred, or
v comparable authority, should be requested to cause the appropriate

ﬂ; investigation to be conducted. The request shall contain all available

;xf information, such as: Time, place, nature of incident; full names, grade,

rt? service numbers, leave status of naval personnel involved; names and

;[ addresses of all known witnesses; all available evidence and statements;

>y and copies of all reports made.
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;’:=~ b.  Examples of such situations would be the investigations
e required concerning personnel who are injured or die at a place distant
bﬁ& from their command, i.e., on leave or duty in another part of the United
-ﬂ’. States, or mobile activities required to move from the locality of an
4; incident before a thorough investigation can be completed.

E. Selection of type of administrative factfinding body and desig-
nation of parties. JAGMAN, § 0205. The selection of the type of fact-
finding body is left to the judgment and discretion of the officer in

SR

AR

e command. Ordinarily, the simplest type of factfinding body necessary to
s investigate the incident adequately should be utilized. Section 0205a of
) the JAG Manual sets forth JAG guidelines.
i' ‘)
RN 1. The type of factfinding body to be ordered should be
;\ 4 determined in large measure by:
z.f a. The powers which the factfinding body will require;
g:Qi b. the paramount purpose of the inquiry;
‘I
;jﬁ; c the relative seriousness of the subject of inquiry;
T
ey d the probable complexity of the factual issues involved;
°® and
.
N e. the time allotted for completion of the inquiry.
o
.
NN 2. Designation of parties. JAGMAN, § 0205b. The desirability
YA of designating parties and affording the persons so designated all the

rights of a party should be considered in connection with the selection of
the type of factfinding body to be employed. The JAG Manual, however,
indicates that under most circumstances designation of parties is both
unnecessary and undesirable.

-
- -
2

P s

F. Dissolution of an administrative factfinding body. JAGMAN,
§ 0208. A factfinding body is considered dissolved when its duties have
been completed; no formal order of dissolution is necessary.

o
2

'-'N.

o G. Authority to administer oaths. JAGMAN, § 0214. Pursuant to
;{ Article 136, UCMJ, and section 0214 of the JAG Manual, a person on active
o duty appointed to perform an investigation or to serve as counsel for an
® administrative factfinding body is empowered to administer oaths.

e

¢ H. Preliminary investigation of major incidents. JAGMAN, § 0213.
v, In major incidents, the convening authority should consider initially
'nﬁ convening a factfinding body under Part C of Chapter V to:

A ‘.l}

1. Ascertain the seriousness of the incident;

s s

2. interview all available witnesses;

3. prepare a summary of their testimony; and

4. submit to the convening officer an oral interim report.
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Note: The importance of this JAG Manual section cannot be
stressed enough. Based upon information received from such a preliminary
investigation, officers in command and their staff judge advocates can make
informed estimates of the type of further investigation necessary, the
scope of the investigative inquiry, the possible designation of parties,
and the need for counsel and clerical assistance to conduct the further
investigation.

PART B - INVESTIGATION OF SPECIFIC TYPES OF INCIDENTS
0103 SPECIFIC TYPES OF INCIDENTS

A. General. Various directives (e.g., MARCORSEPMAN)} establish
requirements for the conducting of inquiries into specific matters. Of all
the directives which deal with this area, the JAG Manual is the most
inclusive. Some incidents involve the conducting of an inquiry for several
different purposes. Some of these multiple-purpose inquiries can be
handled by one investigation; others may not. One must be careful to
determine why an investigation is being conducted, who is supposed to
conduct it, and whether it will satisfy all requirements or only a portion
of them. The following are examples of the most common types of investi-
gations.

B. JAG Manual

1. Aircraft accidents. JAGMAN, § 0902.

a. In every instance in which an aircraft mishap results
in death or serious injury, extensive damage to government property, or in
which there is a possibility of a claim either by or against the govern-
ment, an appropriate factfinding body shall be ordered to determine the
cause and responsibility for the mishap, the nature and extent of any
injuries, and to obtain a description of all damage to property and all
other attendant circumstances,

b. A JAG Manual investigation of an aircraft accident may
not be combined with the Aircraft Accident Reports and Aircraft Mishap
Investigations.

2. Vehicle accidents. Section 0903 of the JAG Manual provides
a good basic checklist of pertinent material to be covered in any vehicular
accident investigation,

3. Explosions. JAGIAN, § 0904.

4. Loss or stranding of a ship of the Navy. JAGMAN, § 0905. A
checklist is set forth in appendix D-5(15) of this text.

5. Collisions. JAGMAN, § 0906. A checklist is set forth in
appendix D~5(13) of this text. In collision cases, be aware of the claims
problems, particularly the admiralty claims regulations found in chapter
XII of the JAG Manual.
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6. Accidental or intentional flooding of a ship. JAGMAN,
§ 0907. A checklist is set forth in appendix D-5(11) of this text.

7. Article 32, UCMJ, pretrial investigations, JAGMAN, § 0908.

8. Loss of Government funds or property. JAGMAN, § 0909.

9. Claims for or against the Government. JAGMAN, § 0910. A
checklist is set forth in appendix D-5(6) of this text. This section of
the JAG Manual is a bridge between the regulations governing investigations
and the regulations governing claims matters and their specific investi-
gations. JAGMAN, chs. XX-XXIV,

10, Reservists. If a reservist is injured or killed, section
0911 of the JAG Manual provides for disability and hospitalization and/or
survivor's benefits in certain circumstances. For additional information,
see 10 U.S.C. § 1074a (Supp. II 1984), regarding "portal-to-portal™ medical
benefits coverage for reservists injured while traveling to or from
drilling site.

11. Admiralty matters. JAGMAN, ch. XII.

12. Injury, disease & death of servicemembers. JAGMAN, ch.
VIII. A checklist is set forth in appendix D-5(2) of this text.

13, Pirearms accidents. JAGMAN, § 0912.

14, Fires. JAGMAN, § 0913d.

15. Quality of medical care reasonably in issue.  JAGMAN,
§§ 0810, 0811, 2003.

C. Other directives

1. Safety investigations. OPNAVINST 5100,14 series.

a. Aircraft Accident Reports and Aircraft Mishap Investi-
gations. OPNAVINST 3750.6 series.

-r' :‘ I% )" :')

b. Accidental injury to personnel. OPNAVINST 5102.1
series.

c. Automobile accidents. OPNAVINST 5100.12 series;
MCO 5101.8 series.

2. Admiralty. JAGINST 5880.1 series.

A RASM Y RN

3. Pretrial investigations. Article 32, UCMJ.
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»33} 4. Naval Investigative Service (NIS) investigations

o a. Felonies involving both naval and civilian personnel.
RAAN SECNAVINST 5820.1 series.

R b. Exclusive NIS jurisdiction. SECNAVINST 5520.3 series;
! OPNAVINST 5450.97 series.

5. Security violations. OPNAVINST 5510.1 series.

) 6. Stolen Government property. SECNAVINST 5500.4 series.

LS.
e 7. Postal violations. OPNAVINST 5112.6 series.
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A CHAPTER II
WY
e LINE OF DUTY/MISCOWDUCT DETERMINATIONS
agh
fE‘:.:. s PART A - INJURY, DISEASE AND DEATH INQUIRY
D
KN
::;;nﬁ
;i:?\: 0201 GENERAL
'l
ol A, Responsibility. To assist in the administration of naval
::':h personnel, the military commander is required to inquire into certain cases
.:: of injury, disease, or death.
14
\‘.. . B. Type of inquiry. The type of inquiry and the degree of formality
f &A of the report will depend upon the circumstances of each case.
hoCor
) L]
-..- 1. This report may be made available to the Veterans' Adminis-
02:! tration to assist them in their determinations.
fa
,,.— 2. The results of the inquiry allow the Department of the Navy
! .\n"_f. to determine which benefits and/or rights administered by the Department to
N which the injured party may be entitled and can affect the following:
-
x':,« a. Extension of enlistment;
{:.‘i' b. longevity and retirement multiplier;
i
,' c. forfeiture of pay;
‘:é‘ d. disability retirement and severance pay; and
e. benefits administered by the Veterans' Administration.
ol JAGMAN, § 0801.
'\‘_,\
bl 3. The effect will depend on what is commonly referred to as the
'?2 line of duty/misconduct determination.
ot
"W
:::,: 0202 WHEN LINE OF DUTY/MISCONDUCT DETERMINATIONS ARE REQUIRED
0' )
“:" A. Injurx JAGMAN, § 0805, 1In each case in which a member of the
Y naval service incurs an injury which might result in permanent disability
'. or which results in his physical inability to perform duty for a period
Sl exceeding 24 hours, as distinguished from a period of hospitalization for
. evaluation or observation, findings concerning line of duty and misconduct
e
[~ must be made.
[,
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B. Disease. JAGMAN, §§ 0803a, 0805, 0808b, and 0809.

1. The JAG Manual does not specifically address the necessity
for LOD/Misconduct determinations in disease situations. Section 0803a
discusses "misconduct" as follows: "To support an opinion of misconduct it
must be established by clear and convincing evidence that the injury or
disease was either intentionally incurred or was the proximate result of
such gross negligence as to demonstrate a reckless disregard of the conse-
quences." (Emphasis added). Clearly, section 0803a of the JAG Manual
contemplates that circumstances exist which would justify a finding of "not
in the line of duty/due to own misconduct" in a disease situation.

2. Section 0805 of the JAG Manual, entitled "When Misconduct -
Line of Duty Determinations Required," omits the word "disease" entirely
and thus seems to require that such determinations be made only for
injuries. Section 0805, however, is not exhaustive of all situations that
require that determinations be made. There are at least three disease
situations specifically mentioned in the JAG Manual which reaquire that
LOD/Misconduct determinations be made:

a., Alcohol and drug-induced disease., A disease that 1is
directly attributable to a specific, prior, proximate, and related intem-
perate use of alcoholic liquor or habit-forming drugs may be considered to
have been incurred as the result of the servicemember's own misconduct and
therefore not in the line of duty. JAGMAN, § 0808b.

b. Refusal of medical or dental treatment. If a service-
member unreasonably refuses to submit to medical, surgical, or dental
treatment, any disability that proximately results from such refusal may be
considered to have been incurred as a result of the member's own miscon-
duct. JAGMAN, § 0809a.

c. Venereal disease. Any disability resulting from
venereal disease may be the result of an individual's own misconduct, if
that individual has not complied with the regqulations that require
reporting and receiving treatment for such disease. JAGMAN, § 080%9.

3. The three situations described above are analogous to a
servicemember 's incurring an injury as the result of his own gross negli-
gence. In addition to these three situations for which specific support
may be found in the JAG Manual, it is possible to hypothesize other

ﬁ? situations which are not totally unrealistic and which involve either
ié intentional efforts to contract disease to avoid service or grossly
-3 negligent conduct which proximately results in a disabling disease. For
o

example, a servicemember who intentionally disregards posted quarantine
warnings and is therefore exposed to, and contracts, a highly contagious
disease falls within the parameters of the above-quoted language from
section 0803a of the JAG Manual, thereby supporting an adverse misconduct
determination.

C. Death. See section 0206D infra.
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0203 WHAT CONSTITUTES LINE OF DUTY

A, General rule. Injury or disease incurred by a member of the
naval service while in active service will be presumed to have been
incurred "in line of duty" (LOD), unless there is clear and convincing
evidence that it was incurred:

1. As a result of the member's own misconduct, as defined in
section 0803 of the JAG Manual;

2. while avoiding duty by deserting the service;

3. while absent without leave (UA), if such absence materially
interfered with the performance of required military duties, as discussed
in section 0203C below;

4. while confined under sentence of a court-martial that
included an unremitted dishonorable discharge; or

5. while confined under sentence of a civil court following
conviction of an offense that is defined as a felony by the law of the
jurisdiction where convicted. JAGMAN, § 0802.

B. "Active service" defined. JAGMAN, § 0802b., "“Active service," as
used in this section, includes full-time duty in the naval service,
extended active duty, active duty for training, leave or liberty from any
of the foregoing, and inactive duty training.

C. Special unauthorized absence rule. JAGMAN, § 0802d.

1. Whether absence without leave "materially interferes" with
the performance of required military duties necessarily depends upon the
facts of each situation to which must be applied a standard of reality and
common sense. No definite rule can be formulated as to what constitutes
"material interference." Generally speaking, absence in excess of twenty-
four hours constitutes a material interference unless there is evidence to
establish the contrary. An absence less than twenty-four hours will not be
considered a material interference without clear and convincing evidence
that the absence constituted such interference with the performance of
required military duties. A statement of the individual's commanding
officer, division officer or other responsible official, and any other
available evidence to indicate whether an absence without leave constituted
a material interference with the performance of required military duties,
should be included in the record at least whenever the absence is less than
twenty-four hours.

a Skl

2. It should be noted that, under 10 U.S.C. § 1207 (1982), a
member 1is ineligible for physical-disability retirement or severance
benefits from the armed forces if his disability was incurred during a
period of unauthorized absence, regardless of the length of such absence
and regardless of whether such absence constituted a material interference
with the performance of his required military duties.
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0204 WHAT CONSTITUTES MISCONDUCT

A. General rule. Injury or disease suffered by a member of the
naval service while 1in active service will be presumed to have been
incurred not as a result of his own misconduct unless there is clear and
convincing evidence that:

1. The injury was intentionally incurred; or

2. the injury was the proximate result of such gross negligence
as to demonstrate a reckless disregard of the consequences.

a. An injury or disease is the "proximate result" of
conduct if that injury could have been reasonably foreseen from the course
of conduct. JAGMAN, § 0803a.

b. Gross negligence 1is only briefly defined in section
0803 of the JAG Manual in terms of "reckless disregard for the conse-
quences" of an act or omission, but the term is commonly utilized to
describe any act or omission that involves willful or wanton disregard, as
well as reckless disregard, for the life, safety, and well-being of self or
others. Therefore, simple or ordinary negligence is not sufficient to
constitute misconduct.

c. The fact that the injurious conduct violated a law,
regulation or order does not, of itself, constitute a basis for a determi-
nation of misconduct.

B. No military duty can require misconduct. Any opinion of "due to
own misconduct™ must result also in an opinion that the injury was incurred
"not in line of duty." JAGMAN, §§ 0802a(l), 0803, 0804. Accordingly, if a
servicemember is properly performing his military duty and is injured as a
result of that duty, the "due to his own misconduct" finding would be
erroneous since no military duty can require a servicemember to commit an
act which would constitute "misconduct.”

C. Special rules

1. Intoxication. JAGMAN, § 0808a. In order for intoxication
alone to be the basis for a determination of misconduct respecting a
related injury, there must be a clear showing that the following three
elements exist:

a. The member's physical or mental faculties were impaired
due to intoxication at the time of the injury;

b. the extent of the impairment; and

c. that the impairment was a (not the) proximate cause of
the injury.
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An injury incurred as the proximate result of prior and
specific voluntary intoxication is presumed to have been incurred as the
result of misconduct. The Judge Advocate General has opined that careful
attention must be paid to the factual scenario of each case, especially
when the blood alcohol content of the injured driver is above that consti-
tuting a legal state of intoxication in the particular jurisdiction
(normally 0.10% BAC). A showing of a blood alcchol level of above .10
mg/dl will, in many cases, be sufficient to satisfy the first two elements.
Intoxication (impairment) may be produced by alcohol, a drug, or inhalation
of fumes, gas, or vapor. In all cases involving intoxication, the
propriety of a hearing under section 0815 of the JAG Manual should be
considered.

2. Mental responsibility. JAGMAN, § 0807.

a. General. In the absence of evidence to the contrary, it
is presumed that all persons are mentally responsible for their acts.

(1) In view of this presumption, it is not necessary
to present evidence of mental responsibility unless:

(a) The question is raised by the facts developed
by the investigation; or

(b) the question is raised by the nature of the
act itself.

If either (a) or (b) above is present, the pre-
sumption of mental responsibility ceases to exist and evidence must be
developed to clearly and convincingly establish mental responsibility
before the member can be considered mentally competent.

(2) Where an act resulting in injury or disease is
commited by a mentally incompetent person, that person is not responsible
for that act and the injury or disease incurred as the result of such an
act is "not due to misconduct.”

(3) The term "mentally incompetent," as used above,
means that as a result of mental defect, disease or derangement, the person
involved was, at the time of the act, unable to comprehend the nature of
such acts or to control his actions. Also covered is the concept that a
person may not be held responsible for his acts or their foreseeable
consequences if, as the result of a mental condition not amounting to a
defect, disease or derangement and not itself the result of prior
misconduct, he was, at the time, unable to comprehend the nature of such
acts and to control his actions. However, where the impairment of mental

faculties is the result of the servicemember's misconduct -- e.g., the
voluntary and unlawful ingestion of a hallucinogenic drug -- the injuries
would be deemed to have been incurred as a result of the person's
misconduct.
;
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b. Suicide attempts. JAGMAN, § 0807c. Because of the
strong instinct for self-preservation, an unsuccessful, but bona fide,
attempt to kill oneself is evidence of a lack of mental responsibility.

(1) Question: If a person intentionally, but unsuc-
cessfully, attempts to kill himself and there is no other evidence of
mental irresponsibility, is he mentally responsible or not?

(2) Significance: This is important because:

(a) If the person is sane (i.e., competent), it
is misconduct, not in LOD.

(b) If the person is insane (i.e., incompetent),
it is not misconduct and may be either in LOD or not in LOD,

(3) Answer: It depends on whether or not he had
reasonable and adequate motive, according to an objective "reasonable man"
standard, to attempt to kill himself. If he had such a motive, he is
mentally responsible (i.e., the presumption of mental responsibility is not
rebutted). On the other hand, if he did not have such a motive, the
presumption of sanity is rebutted and other evidence must be obtained which
will clearly and convincingly establish his mental responsibility before a
determination of misconduct may be made. JAGMAN, § 0807b-c,

(4) Examples:

(a) Where there was "no" reasonable and adequate
motive (not mentally responsible): An enlisted man, who received a "Dear
John" letter from his wife, attempted suicide by jumping from a second
floor window of his barracks. Held: Not due to the member's own miscon-
duct and in line of duty. Rationale: Since his domestic problems were not
of such magnitude as to prompt a rational man to suicide, this man was not
mentally responsible. Op JAGN 1952/103 (2 May 1952).

(b) Where there was a reasonable and adequate
motive (mentally responsible):

~-1- Servicemember stabbed former fiancee to
death and then attempted suicide by stabbing himself in the abdomen. Held:
Due to the member's own misconduct and not in line of duty. Rationale:
Servicemember attempted suicide immediately after committing a most heinous
offense. "Where suicide is attempted in an effort through self-destruc-
tion, to escape the consequences of a prior act of violence, there is
deemed in the absence of affirmative proof of insanity [lack of mental
responsibility] to be sufficient motivation to cause a reasonable man to
take his own life." Op JAGN 1953/184 (15 May 1953).

-2- Recruit intentionally cut wrist with a
razor. Later stated his reason to be that he could not endure Marine Corps
life and felt he was being persecuted. He further stated that, if he were
returned to duty, he would attempt suicide again. Held: Due to the
member 's own misconduct and not in line of duty. Rationale:




When the evidence indicatec that the suicidal act was
probably motivated by a reason that might prompt a
rational person to take his own life, the presumption
of mental competency is not rebutted and question of
sanity will depend upon all of the evidence pertaining
to mental competence of the person at the time of the
suicidal act .... There was no evidence aside from his
self-inflicted injury to indicate the enlisted man was
not mentally responsible either before or after his
act. On the contrary, his statements indicate at all
times he realized the significance of his acts and
chose self-injury or self-destruction as the only way
out of what was to him an impossible situation. Under
the circumstances, the evidence presents sufficient
motive....

Op JAGN 1951/30 (15 Oct 1951).

c. Suicidal gestures and malingering. If a person inten-
tionally injures himself with no intent to die, and there is no evidence of
lack of mental responsibility, the injury is the result of his own mis-
conduct. Moreover, the mere act alone does not raise a question of insan-
ity, since there is no intent to take his own life. Instead, the intent is
merely self-injury for the purpose of achieving some secondary gain, such
as a Marine cutting off his trigger finger to avoid combat.

0205 RELATIONSHIP BETWEEN MISCONDUCT AND LINE OF DUTY

A. Only three possible determinations. JAGMAN, § 0804.

1. In line of duty, not due to member's own misconduct
{LOD/NDOM)

2. Not in line of duty, not due to member's own misconduct
(NLOD/NDOM). This determination would occur when misconduct is not
involved, but an injury or disease is contracted by a servicemember who
falls within one of four other exceptions to the LOD presumption (deser-
tion; UA; confinement as a result of a civilian conviction; confinement
pursuant to sentence by a general court-martial that included an unremitted
dishonorable discharge). Example: A sailor has been UA for 8 months and
is injured while lawfully crossing a street. The injuries were not the
result of his negligence.

3. Not in line of duty, due to member's own misconduct
(NLOD/DOM). A determination of '"misconduct™ always requires a determi-
nation of "not in the line of duty."

0'-.’«.’-.’55?@'%:‘ s IR

B. Disciplinary action. JAGMAN, § 0813. An adverse determination
as to misconduct or line of duty is not a punitive measure. Disciplinary
action, however, may be taken independently of any misconduct determi-

W nation. A favorable or unfavorable determination of misconduct or line of
¥ duty is not binding on any issue of guilt or innocence in any disciplinary
@ proceeding.
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0206 RECORDING AND REPORTING

A. General rule. JAGMAN, § 0805. 1In each case in which a member of
the naval service incurs an injury or disease, as discussed in section
0202 above, that might result in a permanent disability or which results in
his physical inability to perform duty for a period exceeding 24 hours, as
distinguished from a period of hospitalization for evaluation or obser-
vation, findings concerning line of duty and misconduct must be made.

B. Recording and reporting options for injury/disease cases. 1In
each instance of injury and those disease situations discussed in section
0202 above, the inquiry and findings may be recorded in one of three ways:

1. Health or dental record entry;
2. form or letter report; or
3. JAG Manual investigation,

C. Criteria for determining which recording/reporting option to
employ

[ oo ® o o Y O SR, P A N o P o o e s P me.zi

1. Health and dental record entries. JAGMAN, § 0814b. Health
and dental record entries suffice and are utilized when:

a. The member's physical inability to perform duty exceeds
24 hours; and

b. the medical representative and commanding officer agree
that no likelihood of permanent disability exists, and that the disease or
injury occurred in "line of duty" and "not as a result of member's own
misconduct.”

In any case, a form or letter report may be made to the
Judge Advocate General if there appears to be any reason for maintaining a
record in that office.

2. Form or letter reports. JAGMAN, § 08l4c.

a. An injury report form and/or a letter report may be
used in any case in which a LOD/Misconduct determination is required by
section 0805 of the JAG Manual (as discussed in section 0202 above) and in
which all of the following conditions are met:

(1) In the opinion of the medical officer (or repre-
sentative of a medical department) concurred in by the commanding officer,
the injury was incurred "in the line of duty” and "not as a result of the
member 's own misconduct”;

(2) a factfinding body is not required under the JAG
Manual and is not otherwise contemplated; and

(3) the reporting requirements of the Judge Advocate

General are not fully satisfied by a health or dental record entry, i.e., a
permanent disability may be involved.
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0:'.0 b. Reports may be made to the Judge Advocate General using
:\:::t an Accidental Injury/Death Report (NAVJAG Form 5800/15) without a cover
'.::, letter. Appendix A-8-c of the JAG Manual contains such a form completed
" for this purpose.
o
¢. Any accident reporting form may be used including the
N Marine Corps Accident and Injury Report (NAVMC 10767) and Standard Form 91A
-:'..'\ in reporting injuries resulting from motor vehicle accidents. These forms
::-‘ must be forwarded with a letter report that includes the following infor-
\‘;j mation if it is not otherwise contained on the form:
"3 (1) A specific statement that the injury was incurred
:,,.: "in the line of duty™ and "not as a result of the member's own misconduct";
i
»,
o (2) name, rank or rate, and service number of the
gﬁ medical officer or medical department representative who concurred in the
Rt "line of duty" findings; and
N (3) a statement as to the nature and extent of any
A :2 injury and what, if any, permanent disability may be involved.
fi: d. Appendices A-8-c through A-8-g of the JAG Manual
" demonstrate how to use NAVJAG Form 5800/15, and NAVMC 10767 with its
o transmittal letter report. When forms are used, care must be exercised to
f-.: ensure that the copy being submitted to the Judge Advocate GCeneral is a
N duplicate original.
.
:.j e. The form or letter report that is directed to the Judge
[}

Advocate General under section 08l4c shall be forwarded via an officer
exercising general court-martial Jjurisdiction, who will cause it to be

L I

-
"

- examined by a judge advocate. Examples of recommendations of examining
T judge advocates are set forth in appendixes A-8-f and A-8-g of the JAG
WN Manual,

"" f. JAG has to return many forms because either they are
D) not filled in as required or they were not forwarded via the general

>, court-martial convening authority or the Commandant of the Marine Corps, as
A appropriate. JAG would prefer a letter report to a form report where it is
'Q possible that someone else might also have an interest in the case, which
Y means normally the following:

-\

W\

o (1) Most death cases;

.\"~

'(:'_ (2) clear cases of permanent disability;

~

(3) extended hospitalization cases; and

- <
o (4) automobile accident cases (also include Standard

s Form 91A). N
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3. JAG Manual investigation. JAGMAN, § 08l4a. A factfinding
body must be convened, and the commanding oftficer must make findings
concerning misconcduct and line of duty in any case in which:

a. The injury was incurred under circumstances which
suygest that a finding of "misconduct"™ might result;

b. the 1injury was 1incurred under circumstances which
suaggest that a finding of "not in line of duty" might result;

(
N
2
)
)
A
a
[
3

c, there is a reasonable chance that a permanent disabil-
ity 1is 1involved, and the commanding officer determines that such an
investigation 1is the appropriate means for recording the circumstances
surrounding the incident; or

d. the injured party is a member of the Naval or Marine
Corps Reserve, and an investigation is determined by the commanding officer
0 be the appropriate means for recording the circumstances.

D. Death cases. JAGMAN, § 0810. Opinions concerning misconduct and
line of duty are prohibited in death cases. However, because Federal
agencies, especially the Veterans' Administration, must make determinations
with respect to survivor benefits, a report should be made to provide the
facts for such a determination. In practice, determinations made by the
Veterans' Administration rely either partially or completely on the docu-
mentation generated by, and within, the Department of the Navy. JAGMAN,
§ 0810b.

1. Factfinding body required. JAGMAN, § 0810a. A factfinding
body must be convened in the following situations:

a. In any case in which the death of a member of the naval
service occurred other than from natural causes, particu.arly all apparent
suicides; or

l"'l'

-
a s

b. in any case 1in which civilians or other nonnaval
personnel are found dead on a naval installation under peculiar or doubtful
circumstances, unless the incident is one over which the Naval Investi-
Jgative Service has exclusive jurisdiction. See JAGMAN, § 0212; SECNAVINST
5520.3 series.

2. Letter reports. JAGMAN, § 0810f. In those death cases in
which the appointment of a factfinding body is not required, but it is
considered appropriate for a record of the circumstances to be maintained
in the Office of the Judge Advocate General, a letter report may be used.
Care should be exercised, however, to ensure that no statement is made
expressing an opinion concerning line of duty or misconduct. An example of
a letter report in a death case is contained in appendix A-8-b of the JAG
Manual.
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3. Death as a result of enemy action. JAGMAN, § 0810c. No
report to the Judge Advocate General is required in the case of a death
occurring as a result of enemy action. However, a factfinding body should
be convened, and the record forwarded in any case in which peculiar or
doubtful circumstances are involved. Because a number of commercial life
insurance policies contain certain restrictions and/or certain types of
double-indemnity provisions, it is desirable to ensure that the essential
facts are recorded while witnesses are known and available. To the extent
feasible, the facts reported should permit determinations as to whether
death resulted from accidental causes, natural causes, or enemy action.

4, Status reports. Investigation-progress-status reports are
required on all death investigations from all commands and reviewing
authorities in the Navy every 14 days. A message is sent to Commander,
Naval Military Personnel Command, with JAG and all intermediate commands/
reviewing authorities as information addressees. The requirement for the
status report ceases once the investigation has been forwarded to the next
higher level of command/reviewing authority. MILPERSMAN, art. 4210100.6.

P s

v 5. Copies. The next of kin of deceased servicemembers fre-

o
t}: quently are advised that they may request copies of the death investigation
R from the Judge Advocate General. It is therefore most important that these
oty investigations be completed in an accurate, professional, and expeditious
® manner by mature, experienced officers. If it would unduly delay

supmission of the investigation to await a final autopsy report, autopsy
protocols, death certificates, or similar documents, an initial report
should be promptly submitted when the basic investigation is completed and
a supplemental report should be submitted via the review chain, advance
copy to JAG, once the autopsy has been completed. An advance copy of each
death investigation shall be forwarded to the Judge Advocate General by the
convening authority. Usually, the advance report is released to the
requesting next of kin by JAG (after exclusion of materials protected by
the exemptions to the Freedom of Information/Privacy Acts), unless JAG has
been alerted that subsequent reviewers may significantly alter findings,
opinions or recommendations, in which case release is withheld until the
investigative report is finally reviewed.
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o JAGMAN, § 0810

LOD/Misconduct determinations are never made by

"3 naval authorities regardless of the circumstances {
e since Department of the Navy administered benefits
5 for servicemembers are not dependent on such
o determinations.,
[
\ )
i | !
L No Report to JAG Required Letter Report to JAG
N where: may be used where:
g
( 1. Death as a result of enemy 1. No disciplinary
18 action; or action contemplated;
1,1
- )
,j% 2. death from natural causes. 2. no claims probable;
. and
. :
'® 3. no factfinding body
55. required.
[/
o
L4
2
! Factfinding Body is required where:

1. Member of the naval service dies from other than
natural causes; or
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2. civilian or other nonnaval personnel dies on a
naval installation under peculiar or doubtful
circumstances unless NIS has exclusive
jurisdiction.
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PART B - MISCELLANEOUS PROVISIONS RELATING TO
LINE OF DUTY/MISCONDUCT INQUIRIES

0207 RESPONSIBILITY TO ORDER INQUIRIES. JAGMAN, § 0806.

A. General. Normally, the commanding officer of the person involved
is responsible for making the initial determination as to the necessity and
type of inquiry required.

B. Afloat commands. Investigation of incidents ashore shall be
conducted by an ashore command when the afloat command so requests and
certifies that conduct of the investigation by the afloat command would not
be feasible.

C. Incidents involving more than one command. If the incident
involves members of more than one command, a single investigation should be
conducted whenever possible. The area coordinator or other comparable
authority will resolve any issue as to which command will conduct the
investigation. 1If use of an injury report is authorized, each command may
report on its own personnel, either by:

1. Conducting its own investigation; or

2, utilizing certified copies of all statements, etc.,
collected by a single investigator.

D. Incidents far removed from location of command

1. Often an incident takes place at a distance from the
person's own command, in which case the victim's command will, in most
instances, be notified of the incident and the circumstances. The command
should then request the appropriate area coordinator or other comparable
authority, for the place where the incident occurred, to assume cognizance
and order an investigation. Typically, a subordinate command is made
responsible for making the initial LOD/Misconduct determination and
forwarding a copy of the report to the victim's own command. See JAGMAN,
§ 0806. See also JAGMAN, § 0207b.

— -
o

2. If an individual is injured at a place distant from his

command and is admitted to a naval hospital, the commanding officer of the 4
naval hospital shall, if no investigation has been ordered, report the
matter to the local area coordinator or other comparable authority, who
shall take action to cause an investigation to be conducted.
ry 0208 MISCONDUCT AND LINE OF DUTY HEARINGS. JAGMAN, § 0815. L
-
-~ A. Convening authority's action. In each case in which a member of a
fs:' the naval service has incurred an injury or contracted a disease, and the e
:_-.: circumstances are such that an investigation by a factfinding body was 4
- required and conducted under provisions of the JAG Manual, the convening '
>~ authority of the factfinding body, unless he returns the record or report
, for further inquiry, shall take one of the following actions:
o
5. '
.
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1. If a factfinding body was directed to, and did inquire into,
the circumstances surrounding the incurrence of an injury or the contrac-
tion of a disease, and the convening authority concludes that such injury
or disease was incurred "in line of duty" and "not due to a member's own
misconduct" (or that clear and convincing evidence is not available to
rebut the presumption of line of duty and not misconduct), he must express
this conclusion in his action (endorsement) on the record of proceedings.
This action may be taken regardless of whether it differs from, or concurs
with, an opinion expressed by the factfinding body.

g [ ELLAR] B

2. If the member involved was designated a party before an
investigation requiring a hearing and was fully accorded his rights as
such, and if the factfinding body was directed to, and did inquire into,
the circumstances surrounding the incurrence of an injury or the contrac-
tion of a disease, the convening authority shall express his conclusions
concerning misconduct and line of duty in his action (endorsement) on the
record of proceedings. Any of the permissible findings described in
section 0804 of the JAG Manual may be made regardless of whether they
differ from or concur with opinions expressed by the factfinding body.

-

o P

3. If the member was not designated a party before the fact-
finding body or, if having been so designated he was not fully accorded his
rights as such and, if upon review of the record or report of the fact-
finding body, the convening authority has substantial doubt that the injury
or disease of the member was incurred in line of duty (i.e., a NLOD deter-
mination 1is possible or considered appropriate), he shall afford the
member, if competent, a hearing under JAGMAN, §0815a(3), or shall forward
the record or report to the command to which the member, if competent, is
attached so that such a hearing may be afforded. The hearing in such a
case shall include the following elemental requirements:

a. The member shall be advised that questions have arisen
concerning the circumstances under which he incurred an injury or disease
and that line of duty and misconduct determinations must be made;

b. if the member is suspected of having committed an
oftense, he shall be so advised, as required by Article 31(b), UCMJ;

c. any statement, record, or other evidentiary matter
considered by the factfinding body shall be made available for inspection
oy the member; and

d. the member shall be given full opportunity to present
any relevant matter in refutation, explanation, rebuttal, or otherwise
respecting the incurrence of the injury or disease. A reasonable period of
time shall be provided to the member for this purpose.

liote: Appendix C-1 of this text has a supplemental
hearing checklist.
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B. Service record entries. Prior to forwarding the report of
investigation of an injury to a servicemember which the convening authority
has concluded was incurred not in line of duty, the convening authority
should ensure that appropriate time lost, enlistment extension, and similar
entries are made in the member's service and/or medical records. (In the
event the NLOD opinion is later disapproved by the officer exercising
general court-martial convening authority, corrective entries can be made
at that time.)

0209 GENERAL  COURT-MARTIAL  AUTHORITY'S RESPONSIBILITY. JAGMAN,
§ 0815. Unless the convening authority is empowered to convene general
courts-martial, the record or report shall be forwarded to an officer
exercising general court-martial jurisdiction. This officer may take any
action on the report that could have been taken by the convening authority.
With respect to conclusions concerning misconduct and line of duty, he
shall indicate his approval, disapproval, or modification of such conclu-
sions unless he returns the record for further incuiry. See JAGMAN,
§ 0210. Wwhen an adverse line of duty/misconduct determination has been
made or approved by the officer exercising general court-martial Jjuris-
diction, appropriate entries shall be made in the individual's service and
medical records. A copy of this action shall be forwarded to the
commanding officer of the member concerned. While no adverse determination
can be rendered for a servicemember who 1s incompetent and unable to
participate in a JAGMAN, § 08l5a(3) hearing, the officer exercising general
court-martial Jjurisdiction should ensure that the incompetency is docu-
mented in the record and noted in the forwarding endorsement. The endorse-
ment should also state which line of duty determination is supported by the
facts and that, when and if the member becomes able to participate in the
hearing, the member should be informecd of the right to a hearing. A copy
of the endorsement should then be placed in the member's service and
medical records. Reviewing authorities subsequent to the officer exer-
cising general court-martial Jjurisdiction need neither comment nor record
approval or disapproval of the prior actions concerning line of duty and
misconduct.

0210 SPECIAL WARNING REQUIRED BEFORE REQUESTING STATEMENTS REGARDING
DISEASE OR INJURY. JAGMAN, S§§ 0306, 0606; NJS, Civil Law Study Guide, app.
B-1(2). A member of the armed forces may not be required to sign a state-
ment relating to the origin, incurrence, or aggravation of a disease or
injury that he has. Any such statement against his interests, signed by a
member, 1is invalid. 10 U.S.C. § 1219 (1982). Any person in the armed
forces, prior to being asked to sign any statement relating to the origin,
incurrence, or aggravation of any disease or injury that the member has
suffered, shall be advised of his/her right not to sign such a statement.
The spirit of this section is violated if an investigating officer, in the
course of a JAG Manual investigation, obtains the injured member's oral
statements and reduces them to writing without the above advice having been
given first.
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0211 PRIVACY ACT WARNINGS. JAGMAN, § 0308; NJS, Civil Law Study
Guide, apps. B-1, B-2. When any individual, other than a witness, is
requested to provide personal information about himself by a government
representative in the course of any type of JAG Manual investigation
(regardless of whether by way of oral testimony, deposition, affidavit,
sworn/unsworn statement, or simple interview), the individual shall be
provided with a suitable Privacy Act statement. JAGMAN, § 0308a, app.
A-3-a. Privacy Act statements will not ordinarily be required for
witnesses, since it would be extremely rare for personal information
furnished by a witness to be retrieved by the witness' name or personal
identifier. Social security numbers (SSN) should not be solicited from any
individual. This will avoid the need to give the individual a specially
tailored SSN Privacy Act statement. (Note, however, that SSN's can often be
obtained from existing records, thereby avoiding the need for Privacy Act
statements.) The requirement for a Privacy Act statement is cumulative to
other applicable warnings or advisements required by Article 31, UCMJ, the
JAG Manual or any other authority. The reasons for any noncompliance with
the Privacy Act should be explained in the preliminary statement or
forwarding endorsements of the JAG Manual investigation and the officer
exercising general court-martial Jjurisdiction reviewing the record of
proceedings should ensure that any remedial action necessary to effect
compliance with the Privacy Act is taken prior to forwarding the record to
JAG. JAGMAN, § 0308b.
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CHAPTER III

JAG MANUAL INVESTIGATIONS NOT REQUIRING A HEARING

Table of Contents

0301 GENERAL . . . v 4 4 o 4t v o o o o o o o o o v o v o o o o 3-1
A, FURCLION. & & v v v v vt e et v e st e et ee e 3]
B. Distinquishing features . . . . . . « ¢« ¢ ¢ ¢« v v v . . . 31

0302 CONVENING AUTHORITY . . . v v v v v v o o o o o o o o o o o s 3-1

0303 COMPOSITION AND APPOINTMENT . . . . . . . . . e e e e e e e . 32
A, Composition . . & v v v v i et h e e e e e e e e e . 32
B. Seniority principle . . . . . . .+ ¢ ¢ ¢ 4 v e e 4 0 .. 32
C. Participation by expert . . . . . + ¢ ¢« v 4 4 4 e e .. 32
D, Counsel . . . . . . . .. e e e e e e s e e e e e e . 32

0304 APPOINTING ORDER. v v & 4 v & o o ¢ o o s s o o o s o o o o 2
A. GenEI'al e & o e & 9 s ® e e & s+ e © 2 2 o s ° e e o s o o 3—2
B . Contents ® & e+ e s 2 s ® & e * s o s » * o e o o o e e & 3_2

0305 PROCEDURAL ASPECTS. . . . « « « & e e s e e e e e e e e e .. 34
A, CGaths . . . . . .. .. ... e e e e e s e e e .. 34
B, Challenge . . v v v v v 4 4 4 v o o o o o o s o o o o oo 34
C. ProcedUre . . v ¢ v ¢ ¢ 4 o o ¢« o o o o o o o s e o s o« . 34

0306 THE INVESTIGATION . . . . . . + « . .
A. Preliminary steps . . . . . . . .
B. Conducting the investigation. . .
C. Timing. . . + v v v ¢ ¢ « o &« .

s s e e o
.
.
.
.
(78]
[}
(S}

a2 D. EVIAENCE. « v v v v v v et et 3-6
N
Yo 0307 COMMUNICATIONS WITH THE CONVENING AUTHORITY . . . . . . . . . 3-8
.
':-‘ 0308 INVESTIGATIVE REPORT. . + & v + o ¢ & « « o o o « o« o o« o« « « 3-8

General . . & . . i i et e e e e s e s e e e e e e .. 39

List of enclosures . . . . ¢ ¢ v v ¢ 4 4 ¢« o o o o o o 39

Preliminary statement . . . . . ¢« ¢ ¢ ¢« ¢« ¢ ¢ ¢ ¢« « « . . 39

Findings of fact. . . . . . . .. ... ......... 310
Opinions. . & &« v v v v 4 b i e et e e e e e e e e e .. 31
Recommendations . . . . & v v ¢ v v ¢ 4 o v s 0 0 o s .. 311
ENClOSUIeS. . & v v v v ¢ ¢ v 4 v o o o 0 e v e e e ... 311
Signing and authenticating. . . . . . . . .. ... ... 3-11
Classification of report. . . . . . . . . ¢« ¢« v v v« .. 312
Copies of report. . . . v v v v v ¢ 4 v s v v 0w e e .. 312
Sample report . . . . . . . 0 L 0 e e e e e e e e e e .. 312

s
] 4
'l"l

&
£ u -_'-,.".'.

RUHITZOQE Do)

A S NS L N N e S N L e
ST AT AT RF AR

L », A

R R VA ad YU T RN



;o Page

0309 DISPOSITION OF THE REPORT . v & v ¢ ¢ ¢ ¢ ¢ o ¢ o o o« o o« « » 3-12
. Intermediate routing. . . . . . . ¢ ¢ ¢ ¢ ¢ e 4 e . e .. 312
Review and forwarding . . . . . . ¢« . v ¢« ¢ ¢ 4 4 e o . . 312
Deadlines . . v v ¢« v ¢ ¢« 4 v 4 4 e e v s e e e e s o o . 313
Disciplinary action . . . . . +« « v 4 ¢« &« 4 ¢ & ¢« s « « o 3-13
Privacy Act monitoring. . . . . . . . + + 4 ¢ v+ o o« . 3-13
Additional information. . . . . ¢ . 4 ¢ 4 e e 4 e e o . . 3-13
Ultimate disposition. . . . . « ¢ ¢ ¢ ¢« v ¢ v ¢ ¢« ¢« « « . 3-13

. .
722
TR

RS

LL&hL AN
PPN
-

QMmoo w»

LA NN

-
)
3
¥

TRERL

ll 5
.. ". "s

DOH T
® .
L] .

&,

L e oy 4
4
.
2
il s
(N

T

'.'.'-"‘

St A,
. f
A

' Al
@

§o4e
PR

Y
PWR . iy

STl
A

z
(]

30

L4

3-ii

‘_a"}’:
EEPOY

o«
s,

;4.

-
.

e AN S LS AT AT AT A T AT . e L NN a0 Y
"c‘kc'.‘ 2 = .rﬁr N .»2.’ \_,.‘-: ) " V'f‘b\i") (% .\,\" g RNV SN .\.-,‘ ./-"\.-‘\.\.,\ 3- Ny .- \
TR Gl I AN .'n.’-"-.'n.\. OGO ety et




-“"“"mm’-_Ym;‘w ST WreY WL 4 RS T e T T
w -y wer -y

L ]
B
L)
o -
Wi Civil Law
st Rev. 10/87
o CHAPTER III
"9,"!
Lk JAG MANUAL INVESTIGATIONS NOT REQUIRING A HEARING
A NOTE: Recent changes to the JAGMAN have revised the
O, terminology used for JAGMAN investigations. What were
e formerly called "informal investigations" are now
‘:\ referred to as single individual investigations not
) requiring a hearing. Since Part C, Chapter V of the
i JAGMAN contains specific guidance on these investiga-
ot tions, in our study guide we have also referred to
.‘ these as investigations convened under Part C, Chap. V.
R
.
0301 GENERAL
‘t'
:’.‘ 2 A. Function. As is the case with any factfinding body, the primary
nhel function of an investigation not requiring a hearing is to search out,
e develop, assemble, analyze, and record all available information relative to
" the matter under investigation. In contrast to a factfinding body requiring
‘ a hearing, a factfinding body not requiring a hearing in the Navy and Marine
. Corps does not have the power to designate parties and therefore does not
Sl have the collateral function of providing a hearing to a party.
i‘_"
'.:7: B. Distinguishing features. The principal distinguishing features of
wa a factfinding body not requiring a hearing are that it:

o 1. May consist of one or more commissioned or warrant officers,
}"\' senior enlisted persons or mature civilian employees of the Department of
N the Navy as member or members;

o~ . . -
gy 2. is convened orally or in writing;
,3‘. 3. is ordinarily not directed to take testimony under oath or to
hon e record testimony verbatim;
-
*',',. 4, does not utilize hearing procedures in collecting evidence;
)
."" 5. may not designate any persons as parties to the investi-
e gation;
M
! ;.I: 6. does not possess the power to subpoena civilian witnesses;
o . and
-
:‘ 7. cannot be used in Article 139, UCMJ, proceedings.
2
o 0302 CONVENING AUTHORITY. JAGMAN, §§ 0206b, 0207. Any officer in
A command may order a board of investigation or a single individual investi-
Y gation under Part C of Chapter V. For purposes of the JAG Manual, "officer
': in command” means an officer authorized to convene any type of court-martial

3

under Articles 22, 23, or 24, UCMJ, or authorized to impose disciplinary
punishment under Article 15, UCMJ, including officers in charge.
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0303 COMPOSITION AND APPOINTMENT
A. Composition. Factfinding bodies not requiring a hearing may be
composed of a single investigator or a board of investigation, consisting of
two or more members. <
B. Seniority principal. 1If practicable, the member or members of an :::
investigation not requiring a hearing should not be junior to any person '.::
whose conduct or performance of duty will be subject to inquiry. ::nf
iyt
C. Participation by expert. An expert may participate as investi- X%
gating officer or for the limited purpose of utilizing his special o
experience. The report should make clear any limited participation by a :..
member. JAGMAN, § 0507c. )
o
't
D. Counsel. Ordinarily, counsel is not appointed for investigations ’
convened under Part C of Chapter V, although a single Jjudge advocate is
often made available to assist the investigation with any legal problems or -
questions that may arise. e
!
Lg
0304 APPOINTING ORDER v,
U
A. General Rt

1. A factfinding investigation not requiring a hearing is
convened by a written order of any officer in command. The appointing order
of any factfinding body, other than a court of inquiry, may be issued by an
officer who holds a delegation of authority for such purposes fram the
convening authority. For example, the executive officer may order a junior
officer to do an investigation based upon the commanding officer's
delegation to the executive officer. JAGMAN, § 0206b.

. g 4
.- w

u‘uu —-‘—-b

(e don

2. An appointing order must be in official letter form addressed
to the senior member of a board of investigation or to the investigating
officer of a one-~officer investigation. When circumstances warrant, an

-

investigation may be convened on oral or message orders. Signed, written ‘l{‘
confirmation of oral or message orders must be issued in each case, and must ™~
be included in the investigative report. JAGMAN, § 0503b. ;

B. Contents. JAGMAN, § 0503c; JAGMAN, app. A-5-a & A-5-b; NJS, Civil
Law Study Guide, app. A-1l. >
()
t
1. General. The written appointing order for a JAG Manual ::
investigation not requiring a hearing will contain: :'
. 0
o a. Subject line in accordance with OPNAVNOTE S5211. JAG A
;:-:- Manual investigations are filed by calendar year groupings, by surname of b
i::-: individual, bureau number of aircraft, name of ship, hull number of unnamed \
"j;‘ water craft, or vehicle number of Government vehicle; )
7 b. the name(s) of the member(s);

t: c. a recital of the specific purpose(s) of the investi-
E’f:: gation and explicit instructions as to the scope of the inquiry; )
,;- 3
oo b
(e 3-2 !
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d. ample instructions to ensure that the investigating
officer or board accomplish all the objectives of the investigation, not
just the immediate objectives of the convening authority (e.g., an automo-
bile accident involving a member of the naval service may give rise to
various concerns:

(1) The convening authority who orders the investi-
gation may be concerned whether local procedures should be changed and
whether disciplinary action may be warranted.

LY
“
LY
b
L
“
L
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b
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Yo

(2) JAG may be concerned with a line of duty/misconduct

determination.

(3) The nearest NLSO claims office will be concerned
with potential claims for or against the Government.)

For the investigation to be properly completed, the
investigator will have to satisfy the special requirements of each of these
different determinations,

e. Directions for complying with the Privacy Act, Art., 31
of the UCMJ, and sections 0306 and 0505d of the JAGMAN,

f. If the possibility of a claim exists, include a
statement that: "This investigation is being convened because of anticipated
litigation and for the purpose of assisting attorneys representing the
interests of the United States in this matter.”

2. Findings of fact. All factfinding bodies are directed to
make findings of fact.

a. For investigations of serious or complex incidents, the
convening authority 1is often quite specific about those areas the
investigation will consider and those it will not. For example, if a ship
were to lose a radar mast during a storm, the investigation might be
specifically directed to make no findings concerning any structural defect
or failure of the mast. That aspect of the incident may be considered by a
separate investigation convened at the shipyard where the mast was
installed.

b. In the typical investigation not requiring a hearing,
the appointing order directs the investigator to conduct a thorough
investigation into all the circumstances connected with subject incident and
to report findings of fact, opinions, and recommendations as to:

(1) The resulting damage;

(2) the injuries to members of the naval service, and
their line-of-duty and misconduct status;

(3) the circumstances attending the death of members of
the naval service;

(4) the responsibility for ’
including any recommended administrative or disciplinary action;

3-3
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(5) claims for and against the government; and/or

(6) any other specific investigative requirements that
are relevant, such as those contained in chapter IX of the JAG Manual.

c. During the course of the investigation, on advice of the
investigative body or on his own initiative, the convening authority may
broaden or narrow the scope of the inquiry by issuing supplemental direc-
tions amending the appointing order.
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3. Opinions and recommendations. The appointing order must
direct the investigator(s) to report opinions and recommendations. For
guidance as to opinions normally required in specific situations, see
Chapters VIII and IX. A convening authority may require recommendations in
general, or in limited, subject areas.

4, Testimony, oath, and record. The appointing order may direct
that testimony or statements of some or all witnesses be taken under oath
and may direct that testimony of some or all witnesses be recorded verbatim,
When a factfinding body not requiring a hearing takes testimony or
statements of witnesses under oath, it should utilize the oath prescribed in
section 0415 of the JAG Manual.

l—}-i
‘h
)-
<
-
’
-
:
L

SO
.l\

5. Sample. Sample appointing orders are contained in appendixes
A-5-a and A-5-b of the JAG Manual and appendix A-1 of this text.

0305 PROCEDURAL ASPECTS

A. Qaths. JAGMAN, § 0509. In an investigation not requiring a
hearing, a single individual investigator and members of a board usually are
not sworn.

B. Challenge. There is no mention of challenges to an investigator
or members of boards of investigation in Part C of Chapter V of the JAG
Manual, although the possibility obviously exists. The convening authority
should consider granting the challenge, if it has any merit,

C. Procedure. JAGMAN, § 0510a.

1. Inasmuch as a factfinding body under Part C, Chapter V, does
not perform the collateral function of affording a hearing, it is free to
determine and utilize the most effective methods of seeking out, uncovering,
collecting, analyzing, and recording all information that is or may be
relevant to a determination of all the facts and circumstances of the
subject under inquiry. For example, if a board desires, it may divide
aspects, witnesses, or evidentiary facets of the inquiry among the members
for individual investigation and development, holding no collective meeting
until an initial review is made of all the information collected to
determine its completeness,

2. This type of factfinding body may call witnesses before its
assembled members to present testimony, or it may obtain relevant informa-
tion from the witnesses by personal interview, correspondence, telephone
inquiry, or other means. In short, a factfinding body under Part C, Chapter
Vv, may employ any method that it finds efficient and effective in performing
its investigative function.
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3. If the telephone inquiry method is used, the investigator(s)
should prepare a written memorandum of the call, identifying the person by
name, rank, armed force, and duty station, if a servicemember, or by name,
address, and occupation, if a civilian. The memorandum should set forth the
substance of the conversation, the time and date it took place, and any
rights or warnings provided.

0306 THE INVESTIGATION

A. Preliminary steps. The universal question every officer has when
he receives his first investigative assignment is where to begin. He should
begin by examining the appointing order to see if it was signed by someone
authorized to convene the investigation, to wit: any officer in command, or
his delegate. Then, the officer should examine the appointing order to
ascertain the nature of the tasking, its completeness and accuracy vis-a-vis
the special investigative requirements of chapters VIII and IX of the JAG

ﬁx Manual for certain types of incidents.,

»‘l

ﬂ? B. Conducting the investigation. The circumstances surrounding the
4§: particular incident under investigation will probably dictate the most
o, effective method of proceeding. For example, an investigation of an
LA automobile accident, in which one or more of the parties was injured, would
N involve: Interviews at the hospital with the injured parties; collection of
ui' hospital records and police records; eyewitness accounts; damage estimates;

mechanical evaluation; inspection of the scene; and other matters required
by sections 0811, 0903 and, probably, 2007 of the JAG Manual. On the other
hand, an investigation of a shipboard casualty or loss of a piece of
equipment could involve merely the calling and examination of material
witnesses. A checklist of possible sources of information, depending on the
nature of the incident, is set forth in appendix D-4 of this text.

C. Timing. The investigation should commence as soon as possible
after the incident has occurred. Normally, the sooner an investigation is
conducted the better the results will be, since:

1. Witnesses may be required to leave the scene;

2. a ship's operating schedule may require leaving the area of
the incident;

3. events will be fresh in the minds of witnesses; and

4. damaged equipment/materials are more apt to be in the same
relative position/condition as a result of the incident.

NAVOP 59/83 requires that the initial investigation be completed
within 30 days of the incident/accident under investigation, and that each
subsequent review be completed within 30 days (20 days in death_cases) of
each preceding input. Delays must be requested from, and approved in
writing by, the next superior reviewing authority.
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D. Evidence. JAGMAN, § 0510b.

hY
x

W

1. Rules of evidence. A factfinding body not requiring a s

hearing is not bound by the formal rules of evidence applicable before O

courts-martial and may collect, consider, and include in the record any 52

matter of reasonable believability or authenticity that is relevant to the {

matter under inquiry. In general, however, care should be taken to :ﬁ

authenticate (indicate the genuineness of) real and documentary items and to ::1
Y

enclose reproductions thereof with the report by certifications of correct-
ness of copies or statements of authenticity, as may be appropriate. The
statement of a witness should be signed by the witness or should be certi-
fied to be either an accurate summary or the verbatim transcript of oral
statements made by the witness.

b

l l’l'{‘l. 4
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2. Real and documentary evidence

v

w,

a. General. Photographs, records, operating logs, perti-
nent directives, watchlists, and pieces of damaged equipment are examples of
evidence which the factfinding body may have to identify, accumulate and
evaluate.

‘I
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b. Photographs. Photographs with sufficient clarity to
depict actual conditions are invaluable as evidence. Although in some
instances color photos present the best pictorial description, they are more
difficult to reproduce and normally require more time to develop. There-
fore, it may be more prudent to utilize black-and-white film. Polaroid
prints offer practically instantaneous review to ensure that the desired
picture is obtained, but they are somewhat difficult to reproduce or to
enlarge. Photographs should be taken from two or more angles, using a scale
or ruler to show dimensions. The investigative report should include
complete technical details relating to the type of camera, its settings,
film used, 1lighting conditions, time of day, etc. In cases of personal
injury or death, photographs that portray the results of bodily injury
should be included only if they contribute to the usefulness of the investi-
gation. Lurid or morbid photographs that serve no useful purpose should not
be taken nor provided with the report.

c. Sketches., Sketches in lieu of, or in conjunction with,
photographs provide valuable additional information. In sketching, insig-
nificant items can be omitted, providing a more uncluttered view of the
scene. Por the purpose of portraying skid marks or other phenomenon, where
dimensions are critical but may be distorted by camera perspective, accurate
sketches can be more valuable than photographs. They should be drawn to
scale and the use of graph paper is recommended. They can also be used as a
layout to orient numerous photos and measurements.

d. Pieces of equipment. Pieces or parts of equipment and
material as evidence must be carefully handled to ensure that this physical
evidence is not destro=d. Where it is not appropriate to attach real
evidence to the report, .t should be preserved in a safe place under proper
chain of custody, and the report of investigation should so reflect. Each
item should be tagged with a full description of its relationship to the
® accident. If it is to be sent to a laboratory for analysis, it must be
packaged with care. A photo or sketch should accompany the item(s) to
depict the "as found" location and condition.
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e. Documents, logs, and records. Verbatim copies of
relevant operating logs, records, directives, memos, medical reports, police
or shore patrol reports, motor vehicle accident reports, and other similar
documents should be made. If at all possible, they should be reprodu.ed by
mechanical or photographic means to ensure exactness. The copies should be
checked to ensure that all are clear and legible and to watch for obvious
erasures and mark-overs which might not show up with certain methods of
reproduction.

f. Witnesses. JAGMAN. § 0505d.

(1) Warnings

(a) Privacy Act. The Privacy Act of 1974
[5 0.S.C. § 552a (1982)], requires that a Privacy Act statement be given to
an individual who is requested to supply personal information in the course
of a JAG Manual investigation when that information will be included in a
"system of records," as defined in section 0308a(3) of the JAG Manual.
Social security numbers (SSN) should not be solicited from a witness. This
avoids the need to give the individual a specially tailored SSN Privacy Act
statement. Note that witnesses will rarely provide personal information
that will be retrievable by the witness' name or other personal identifier.
Since such "retrievability" is the cornerstone of the definition of "system
of records,” in most cases the Privacy Act will not require warning anyone
unless the inves:igation may eventually be filed under their name(s).
JAGMAN, § 0308a(3).

(b) Article 31, UCMJ. 1In the case of a witness
suspected of an offense, Article 31(b), UCMJ, must be complied with. If it
appears probable that a prosecution of the individual for the suspected
offense may ensue, refer to appendix A-1l-n of the JAG Manual and appendix B
of this text for the proper warnings and forms. Ordinarily, the investi-
gator or board should collect all relevant information from all available
sources other than those persons suspected of offenses, misconduct, or
improper performance of duty before interviewing such persons.

(c) Injury/disease warning. A member of the armed
forces, prior to being asked to sign any statement relating to the origin,
incurrence or aggravation of any disease or inijury that he/she has suffered,
shall be advised that he/she has a statutory right not to sign such a
statement and, therefore, is not required to do so. A proper warning form
is set forth in appendix B-1(2) of this text.

(2) Interview

(a} Written statement. The statement of a witness
is obtained in an informal interview. The best method for examining a
witness obviously depends on the witness and the complexity of the incident.
Whatever method of interview is employed, though, the witness' statement,
wherever possible, should be reduced to writing and signed by the witness,
Sworn statements may be taken, unless the appointing order directs
otherwise. A sworn statement is, in fact, considered more desirable than an
unsworn statement, since it adds to the reliability of the statement and can
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expedite subsequent action such as pretrial investigations. The statement
should be dated and should properly identify a servicemember by full name,
grade, service, and duty station and a civilian by full name, title,
business or profession, and residence.

(b} Other methods. In many instances, limitations
on availability of witnesses will prevent the investigating officer from
obtaining a written, signed statement in the above manner. When this
happens, an investigating officer or an informal board may take testimony or
collect evidence in any fair manner it chooses. Unavailable witnesses may
be examined by mail or by telephone. A single member of a board may obtain
information in this manner and such evidence may be considered by the whole
board.

(c) Content. In examining a witness, use the
appointing order and the requirements set forth in the JAG Manual for
investigations of that type of incident as a checklist to ensure that all
relevant information is obtained. Statements taken from witnesses, in
addition to covering the full scope of the investigative requirements,
should be as factual as possible in content. Vague conclusory statements,
such as "pretty drunk," "a few beers," and "pretty fast," are of little
value to the reviewing authority who is trying to evaluate the record. Wwhen
a witness makes a statement of this kind, pin him/her down to the actual
facts. The rules for admissibility of evidence in court-martial proceedings
offer guidelines for separating conclusions from observations. For example,
instead of accepting the conclusory statement "pretty drunk," use the kind
of questions one would use in a court-martial to lay a foundation for that
kind of opinion.

How long did you observe the person?
Describe the clarity of his speech,

Did you observe him walk?

What was the condition of his eves, etc.?

(4

What was he drinking?

-l

CALH

How much?

Over what period of time?

-.'.
.

0307 COMMUNICATIONS WITH THE CONVENING AUTHORITY. JAGMAN, § 0511, 1If
at any time during the investigation it should appear, from the evidence

\3; adduced or otherwise, that circumstances exist in the light of which the
't- convening authority might consider it advisable to enlarge, restrict, or
v otherwise modify the scope of the inquiry or to change in any respect any
s instruction provided in the appointing order, an oral or written report
25 should be made to the convening authority. The convening authority may take

such action on this report as he, in his discretion, deems appropriate.
There is no written requirement that such communications with the convening
authority be included in the report or the record of the investigation.
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0308 INVESTIGATIVE REPORT

A. General. JAGMAN, § 0512. The investigative report, in letter
form, shall consist of:

1. A list of enclosures;

2. a preliminary statement;
findings of fact;
opinions;

5. recommendations; and

6. enclosures.

B. List of enclosures. JAGMAN, § 0512f. The appointing order will
be the first enclosure. JAGMAN, § 090la requires that all persons involved
in the incident under investigation be properly identified (full name,
title, business or profession, and residence if a civilian; or full name,
grade, service, duty station, and service number if a member of the armed
forces). The 1list of enclosures is a suggested place for ensuring

compliance with that section, e.g., "statement of SN John Doe, USN,
000-00-0000, NETC, Newport, R.I., dated "

C. Preliminary statement. JAGMAN, § 0512b,

1. Purpose. The purpose of the preliminary statement is to
inform the convening and reviewing authorities that the requirements as to
procurement of all reasonably available evidence and the directives of the
convening authority have been met.

2. Content. The preliminary statement should refer to the
appointing order and set forth:

a. The nature of the investigation;

b. any limited participation by a member;
any difficulties encountered in the investigation;
conflicts in evidence;
failure to advise persons of various rights;

f. reasons for any delay;

g the fact that all social security numbers/service

numbers were obtained from official sources and not solicited from the
individual servicemember ;




h. a statement in claims investigations to the effect:
"This investigation has been conducted and this report is being prepared in
contemplation of litigation and for the express purpose of assisting
attorneys representing the interests of the United States in this matter.";
and

i. any other information necessary for a complete under-
standing of the case.

It is not necessary for the investigating officer to set out his
itinerary in obtaining the information contained in the report.

D. Findings of fact. JAGMAN, § 0512c.

1. Format. Findings of fact should be clearly labeled as such
and should be broken into separate findings or grouped into a narrative. It
is for the factfinding body to determine which method is the most effective
presentation for a particular case, but it is strongly recommended that the
method of separate findings be used, because it is easier to determine
whether the finding is as specific as possible as to times, places, persons,
and events; it allows for the referencing of one or more enclosures to
support each finding; and it reduces the possibility of making a finding
that is not founded on the evidence in the enclosures.

2. Evidentiary support. Every finding of fact must be supported
by evidence contained in the enclosures. For example, the investigating
officer may not state: "The car ran over Seaman Smith's foot," without a
supporting enclosure. He may, however, have Smith execute a statement
stating: "The car ran over my foot." Include this statement as enclosure
(X) and, in the findings of fact, state: "The car ran over Seaman Smith's
foot," referencing enclosure (X). Each finding of fact must contain a
reference by number to the enclosure on which it is based. This should be
done regardless of whether the narrative method or separate finding method
is used to report the findings.

3. Checklists. In making findings of fact, the investigating
officer should use the appointing order and the specific requirements set
out in chapters VIII and IX of the JAG Manual as a checklist to ensure
he/she has not omitted any of the requirements. If the investigation covers

.

[ more than one of the incidents dealt with in chapter IX, the investigating
® officer must ensure that the investigation satisfies the requirements of
o each separate incident. For example, an investigation of an automobile
3§§j accident between a Navy vehicle and a civilian vehicle, resulting in injury
{ﬁ; to the Navy driver, would involve the following sections of the JAG Manual:
N

a. Section 0817, concerning injuries to servicemembers;

ll'

b. section 0903, concerning vehicular accidents; and

5

)

c. sections 0910 and 2001-07, concerning claims for or
against the government.
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4. Evidentiary conflicts. If the evidence in the enclosures is

in any way contradictory, the investigating officer still must make a
factual determination in the findings-~of-fact section and explain the basis
for that determination in the preliminary statement,

E. Opinions. JAGMAN, § 0512d. Opinions are logical inferences that
flow from the listed findings. An investigative report must list all
appropriate opinions supported by facts. For guidance as to opinions
normally required in specific situations, see chapters VIII and IX. Each
opinion must reference each finding of fact supporting it.

F. Recommendations. JAGMAN, § 0512e. Recommendations must be based
on expressed opinions and should be as specific as possible as to the
corrective action to be taken. If trial by court-martial is recommended, a
signed, sworn charge sheet shall be submitted as an enclosure to the
investigative report. If a punitive letter of reprimand or admonition is
recommended, a draft of the recommended letter will be prepared and
submitted with the investigative report. If a nonpunitive letter is
recormended, a draft will not be included in the investigation, but should
be forwarded to the appropriate authority separately for issuance. The
various types of letters are discussed in section 0106 of the JAG Manual.
Also, see appendixes A-l-a, A-1-b, and A-l-c for samples.

G. Enclosures. JAGMAN, § 0512f.

1. The signed, written appointing order will be the first
enclosure.

2. Subsequent enclosures will contain all the evidence developed
in the investigation.

3. If the investigating officer's personal observations provide
the basis for any findings of fact, he should attach as an enclosure a
signed, sworn statement as to those observations.

4., Each statement, document, or exhibit will be a separate
enclosure.

5. Each enclosure should be separately numbered and completely
identified.

6. The Privacy Act statement for each party or witness from whom
personal information was obtained must be enclosed.

7. The signatures of the single investigating officer or the
board members on the basic report serve to authenticate all of the enclo-
sures to the report. Nevertheless, individual authenticating or witnessing
iS necessary in situations discussed in JAGMAN, §§ 0505b, 0505¢, and 0510b.

H. Signing and authenticating. JAGMAN, § 0512g.

1. General. All persons who participated in the investigation
shall sign the investigative report. This includes all persons who
participated in the investigation at the time of the findings, even though
their participation was limited.
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2. Dissenting opinions. If there are two members of a board of
investigation, and they cannot agree on findings of fact, opinions, or
recommendations, the report shall be signed by the senior member. The other
nember shall, in a signed dissenting report, state clearly the parts of the
report with which he disagrees and his reasons therefor. If the board
consists of three or more members, the majority shall provide the report of
the board and the signed minority report of the dissenting member, stating
his reasons for dissent, shall be included.

I. Classification of report. JAGMAN, § 0209c. When classified
material is included in the record of proceedings or an investigative
report, the record or report is assigned the classification of the highest
subject matter contained therein. In order to facilitate the processing of
requests for release of investigations (such as FOIA requests which require
"declassification" review) and simplify handling and storage, staff judge
advocates and reviewers are urged to declassify enclosures whenever
possible. If the information in dquestion cannot be declassified. but
contributes nothing to the report, consideration should then be given to
removal of the enclosure from the investigation with notification in the
forwarding endorsement.

J. Copies of report. JAGMAN, §§ 0209b, 02llc.

K. Sample report. JAGMAN, app. A-5-e; NJS, Civil Law Study Guide,
app. A-2.

0309 DISPOSITION OF THE REPORT. JAGMAN, §§ 0210, O021l.

A. Intermediate routing. The disposition and action upon the record
of an investigation convened under Part C, Chapter V, is the same as the
disposition and action upon the record covered under courts of inquiry and
investigations convened under Parts D & E, Chapter V. 1In essence, the
report of investigation goes to the convening authority and all appropriate
superior authorities in the chain of command who have a direct official
interest in the recorded facts. Area coordinators, or comparable
authorities of shore-based activities, should be included as via addressees
on the investigative report if the investigation relates to a subject matter
affecting their area coordination, command responsibility, or claims
adjudicating authority, unless they direct otherwise. Any flag or general
officer in command may publish categories of JAG Manual investigation
reports which are of direct interest to them and direct exceptional
intermediate routing including routing it directly to him, bypassing all
echelons of authority in between. An advance copy shall be forwarded
directly to JAG in admiralty cases, death cases, or other serious cases.

B. Review and forwarding. The convening authority and each field
authority to whom a JAG Manual investigation is routed shall transmit it by
endorsement which effects one of the following actions:

1. Forward the record or report by endorsement, without comment
or recommendation, where the matter is of no direct official interest to the
authority;
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2. return the report for further inquiry where it is found to be
incomplete, ambiguous, or in error;

3. return the report for further corrective action, stating in
detail the inadequacy or incompleteness noted; or

4, forward the record, setting forth any action taken or
comments, along with his approval or disproval, in whole or in part, of the
proceedings, findings, opinions, or recommendations contained therein.

C. Deadlines. NAVOP 059/83 requires that the convening authority
complete his review of a JAG Manual investigation within 30 days (20 days in
death cases) from receipt of the investigation, and each subsequent reviewer
must complete his review of the investigation within 30 days (20 days in
death cases) from receipt of the investigation. Delays must be requested
from, and approved in writing by, the next superior reviewing authority and
then documented in the investigation or endorsements.

D. Disciplinary action., Whenever punitive or nonpunitive disci-
plinary action is contemplated, initiated, or taken respecting any person as
a result of the incident that was the subject of inquiry, such action shall
be noted in the endorsement of the convening authority. Disciplinary action
should be taken in a timely manner and should not await the concurrence of
higher authority. Punitive letters of censure or copies of recommended
drafts shall be included as enclosures. Nonpunitive letters or copies of
recommended drafts are private and shall not be included, but shall be
separately forwarded to the appropriate commander for issuance.

E. Privacy Act monitoring. The officer exercising general
court-martial jurisdiction who reviews the JAG Manual investigation record
has the responsibility to review the record to ensure compliance with the
Privacy Act and, if necessary, to return it to the convening authority for
remedial action prior to forwarding it to the Judge Advocate General.

F. Additional information. Each reviewing authority shall include
any information Kknown, or reasonably ascertainable, at the time of the
review, concerning action taken or being taken in the case, but not already
contained in the record or previous endorsement.

G. Ultimate disposition. JAGMAN, § 0211. Subject to the exceptions
noted in section 0211 of the JAG Manual, the complete original record or
report of every JAG Manual investigation shall be routed to the Judge
Advocate General, Department of the Navy, 200 Stovall Street, Alexandria,
Virginia 22332,
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CHAPTER IV

COURTS OF INQUIRY, INVESTIGATIONS REQUIRING A HEARING,
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::2 PART A - COURTS OF INQUIRY
#%
- NOTE : Due to recent changes in the JAGMAN,
;:“.‘ investigations that were previously called "formal
.:? investigations" are now called single individual
! investigations requiring a hearing or board of
" investigations requiring a hearing. Since Parts D or
g E, Chapter V, of the JAGMAN contain specific guidance
on these investigations, in our study guide we have
N also referred to them as investigations convened under
3’4 Part D or E, Chapter V.
"C:
2 0401 GENERAL. Since courts of inquiry are highly formalized
’, proceedings used only infrequently, treatment within this study guide is
. confined to the basics as they facilitate an understanding of all investi-
; gations requiring a hearing described by the JAG Manual. Chapters II and IV
D of the JAG Manual provide a lengthy discussion of courts of inquiry. To
X understand their relationship to other investigations classified as JAG
i‘ Manual investigations, the chart contained in paragraph 0428 of this text
\ should be helpful.
)
A
’ 0402 PURPOSE AND CONVENING AUTHORITY. Courts of inquiry usually are

reserved for the most serious incidents involving major damage and loss of
life. JAGMAN, § 0205a. They may be convened by any person authorized to
; convene a general court-martial or any other person designated by the
) Secretary of the Navy for this purpose. UCMJ, art. 135; JAGMAN, §§ 0206a,
4 040la, 0402a. A court-of-inquiry convening authority (other than SECNAV)
may not delegate to a subordinate the authority to convene a court of
inquiry. JAGMAN, § 0206b.

e

- 0403 APPOINTING ORDER

X A. Content. While a court of inquiry requires a written appointing

A order, oral direction or message may be used to initiate the proceedings,
and the written appointing order may follow. JAGMAN, § 0402. The court

! should be directed to report findings of fact and, if the convening

W authority desires, to submit opinions and recommendations. The appointing

: order should be specific with regard to the time, date, and place of the

s court's first meeting. Furthermore, it should delineate the scope of

2 inquiry of the court. This is essential in order to meet the needs of the

3 particular situation and to give the court guidelines along which it may

operate. JAGMAN, § 0402.
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B. Parties. With regard to the designation of parties, the convening
authority may designate parties in his appointing order and/or he may rely
upon the court of inquiry to designate parties. A court of inguiry has
inherent power to designate parties under section 0302d of the JAG Manual
and it is the only JAG Manual investigative body which inherently possesses
this authority. No delegation of this authority is necessary in the
appointing order as would be the case with an investigation convened under
Part D or E, Chapter V.

L

L

Y

he Tin B ¥

C. Amendment . The appointing order may be amended any time a
specific need arises, e.g., a change 1in membership or additional
instructions concerning the scope of the inquiry. JAGMAN, § 0402c.
Furthermore, the court is free to communicate with the convening authority
should the need arise, subject to the requirement that this communication be
made a matter of record and included in the court's proceedings. JAGMAN,
§ 0425,

i
-
o
)
L]
L)
.
§

D. Signature. The appointing order of a court of inquiry must be
personally signed by the convening authority.

0404 COMPOSITION, MEMBERSHIP AND SENIORITY. A court of inquiry is
composed of three or more commissioned officers and an appointed counsel for
the court (who need not be, but usually is, a Jjudge advocate). JAGMAN,
§ 0401. All members of a court of inquiry, with the exception of counsel
for the court (and his assistant, if designated), should be senior to any
person designated a party before the court. Should a person who is senior
to any member of the court be subsequently designated a party, then the
convening authority should be notified and the membership revised to remedy
this situation. This is what is known as, and what will be referred to as,
the "seniority rule." 1If it is not practicable to adhere to this principle,
the convening authority shall explain the reason(s) in his action
(endorsement) on the record of proceedings. JAGMAN, § 0402d. The senior
member 1is called the "President™ and exercises those rights, powers, and
prerogatives normally associated with any official exercising parliamentary
control over an administrative body (e.g., administering oath to counsel,
preserving order, deciding upon matters of routine operation, and making
preliminary rulings). JAGMAN, § 0403a.

0405 RULINGS AND CHALLENGES. The president's rulings are subject to
the objection of any member; once there has been an objection, a vote is

° taken, and the vote of the majority prevails. 1In case of a tie, the
3Rv decision of the president controls except in cases of challenges of members.
:f: In case of a challenge of a member, a tie vote will operate to disqualify
I the member. Once a member has been initially challenged, he 1s excluded
NN from deliberation on the issue of whether or not he should sit and has no
A vote in this matter. JAGMAN, §§ 0403b, 0414b.
L
o 0406 COUNSEL FOR THE COURT OF INQUIRY. A court of inquiry may, through
Ejgf its president, direct counsel for the court to pursue a desired line of
b’u" guestioning, to expand upon areas already covered by counsel, and to obtain
p;uj any additional witness or evidence where necessary. JAGMAN, § 0403c. When
e recuested by the court, counsel for the court may assist the court in

® setting forth its findings of fact, opinions, and recommendations in proper

WOk form. JAGMAN, § 0429. Section 0410b of the JAG Manual indicates that when
t’{i the court is cleared for deliberation or consultation, counsel for the court
tﬁ_; will normally withdraw unless requested to remain.
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0407 ATTENDANCE. Attendance of members of a court of inquiry is
mandatory, except where excused by the convening authority. Temporary
absence does not preclude a member's further participation, but the absent
member must examine the part of the record made during his period of
absence, and the fact of his absence must be noted in the record of
proceedings. A quorum of three members is necessary to transact all
business except adjournment. JAGMAN, § 0404. The counsel for the court of
inquiry and the party's counsel have the right to be present during all open
proceedings of the court. JAGMAN, §§ 0304a, 0413.

0408 PROCEDURE

A. Meetings and adjournment. The court of inquiry will normally meet
at the time and place specified in the appointing order, or as close thereto
as possible. The court may adjourn, when desirable, to any place which may
be convenient to the court. JAGMAN, § 0409. Adjournments in excess of
three days require that the convening authority be notified by the
president. JAGMAN, § 0411. Members are seated in the same order as they
would be if attending a court-martial. JAGMAN, § 0409.

B. General. Basically, the same procedure will be followed as if the
proceeding were a court-martial proceeding with respect to preliminary
statements, introduction of evidence, testimony and arguments by counsel for
the court and counsel for the party or parties. JAGMAN, § 0408, Appendix
A-4-d of the JAG Manual sets forth a recommended guide for conducting the
hearing. Evidentiary exhibits will be attached in the order in which they
are introduced. JAGMAN, § 0424. After the proceedings have been concluded,
the court will formulate findings of fact and, if recquired, opinions and
recommendations. The facts, opinions, and recommendations are attached at
the end of the verbatim record of proceedings and exhibits, following which
the entire record of proceedings is forwarded to the convening authority.
It must be remembered that any factfinding body's work product is advisory
with regard to the convening authority. JAGMAN, § 020lc.

C. Disagreement among members. There is no requirement that all
members concur in the findings of fact, opinions, and recommendations.
Therefore, provision is made whereby a majority and minority report may be
expressed. Depending upon a member's opinion, he would sign one or the
other. This is not to say, however, that the court would be limited to only
one minority opinion. JAGMAN, § 0433.

D. Rules of evidence. A court of inquiry is not bound strictly by
the formal rules of evidence, but constitutional and statutory personal
privileges must be enforced and a general observance of the Military Rules
of Evidence promotes orderly proceedings and a full, fair and impartial
investigation.

E. Communication with the convening authority. During the course of
the proceedings, a court of inquiry may encounter difficulties that may
necessitate communication with the convening authority, e.g., additional
members may be required because a member is junior to a person named a party
during the course of the proceedings. Subject to the requirement that
communications of this nature be made a part of the record, the court of
inquiry is free to communicate with the convening authority. JAGMAN,
§ 0425,
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0409 RECORD. A verbatim record of the court of inquiry is normally
required. Exceptions are noted in section 0435 of the JAG Manual. The
record should include the testimony of all witnesses before the court, the
appointing order, a statement that proper advice as to rights was given any
person designated a party, an indication that persons required to be sworn
were sworn, and all other proceedings of the court. JAGMAN, §§ 0433, 0435.
Persons required to be sworn are the reporter or reporters (JAGMAN, §§ 0407,
0415a); members (JAGMAN, § 0415b); counsel to the court, but not counsel for
a party (JAGMAN, § 0415c); the interpreter, if one is required (JAGMAN,
§ 0415d); a challenged member, if voir dire is conducted (JAGMAN, § 0415e);
and witnesses (JAGMAN, § 0415f). The "swearing"™ may be by oath or affir-
mation. JAGMAN, § 0415 note,

0410 PRIVACY ACT. The Privacy Act must be complied with in all JAG
Manual investigations whenever an individual 1is requested to provide
personal information by a Government representative, regardless of the type
of investigation and the context in which the information is solicited,
e.g., from sworn testimony at a court of inquiry or a single individual
investigation under Part C, Chapter V, if such information is to be included
in a Government "system of records" as defined in section 0308a(3) of the
JAG Manual. JAGMAN, §§ 0211, 03054, 0308, 0420, 0421.

0411 SUMMARY. A court of inquiry is the most formal of JAG Manual
investigations. It possesses subpoena power and inherent power to designate
parties; all witnesses testify under oath or affirmation; a verbatim record
1s maintained; procedures applicable to general courts-martial are
applicable to courts of inquiry; and it is reserved for only the most
serious incidents. As stated earlier, this study guide is an instructional
tool, and a thorough reading of chapters II and IV of the JAG Manual is
considered indispensable to a complete understanding of the nature and
function of courts of inquiry.

PART B - INVESTIGATIONS UTILIZING A HEARING PROCEDURE

0412 INTRODUCTION., An investigation convened under Part D or E,
Chapter V, is much like a court of inquiry in many respects. For instance,
both utilize formal hearing procedures. However, there are important
distinctions between the two. An investigation requiring a hearing does not
possess all of the powers of a court of inquiry nor is it usually bound by
all of the strict requirements levied upon a court. For example, it does
not possess subpoena power unless convened under Article 139, UCMJ (redress
of injuries to property); a court of inquiry does. Investigations requiring
a hearing have no power, unless delegated by the appointing order, to
designate parties whereas a court of inquiry does possess this power. Also,
they do not require a counsel for the investigation whereas appointment of
counsel for a court of inquiry is a necessity. An investigation requiring a
hearing may or may not be required to maintain a verbatim record. A court
of inquiry normally must.
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0al3 COMPOSITION AND MEMBERSHIP. Investigations convened under part D .
or £, Chapter V, may be composed of one or more commissionea officers. Wwhen :f
tha convening authority considers it appropriate, warrant officers, senior >
enlisted persons, or civilian employees of the Department of the Navy may be ]
assigned as members in addition to at least one commissioned officer. -
Howaver, the seniority rule -- that no member should be Junior in rank to =
\j\ any duly designated party -- applies. JAGMAN, § 050zb. loreover, the JAG o~
}? ranual recommends that the sealor Tmember of an investigation, who is the oy
:ﬂ: cresicing officer, bhe at least an -4 or above, JAGHAN, § 0502. 5
ok <
L 0414 APPOINTING ORDER <
.r_'_. :\.
ﬁﬁ A, Convening authority., An investigation requiring a hearing may be -:'
’N convened by any officer in command., The term “officer in command" means an o~
o of ficer authorized to convene any type of court-martial under Articles 27, .
. 23, or 24, UCC, or authorized to immose disciplinary punishment under
article 15, UCMJ, including officers in charge. However, only a commanding 4
et of ficer empowered to convene a special court-martial, or superior authority, -
3:; may order an investigation that involves redress of injurv under Article o,
e 239, UCH.  JAGUAN, §§ 0206b, 1005. s
2 . L , 2
T 3. Form. An investigation under Part D or E, Chapter V, requires an
!L nfficial letter signed by the convening authority (or “"by direction" o
- tnereof), but circumstances may dictate that this letter be subsequent to an .
S oral or message order to convene the investigation. If the investigation is Cy
}: convenad initially by a message order, the message, as well as the 2.1
.jn subsecuent letter, must be included in the investigation. JAGMAN, § 0503. -
! C. Contents of the appointing order. As 1is the case with courts of .
N inguiry, the appointing order of an investigation convened under Part D or h
:}: ¥, Chapter V, should specify a number of things depending upon the et
e recuirements of the situation. The member(s) of the investigation and the N
e tine and place of their initial meating should be included. The purrose, as '
X well as tne scope of the inquiry, should be delineated in the appointing
2 orcder. The appointing order should contain instructions as to whether the -
N record 1s to be verbatim or summarized and whether oaths are to be N
ﬁy admninisterad to witnesses., 1If the convening authority desires to designate :
<. narties in the appointing order, this may be done; or, if the convening ~
- authority desires to leave the designation of parties to the discretion of :
T the investigative body, the authority to designate such parties must be
!. delegated 1in the appointing order. It 1is good practice to alert the >
I{ investigative body in tbe &ppointing order to those sections of the JAG jc
o Yanual that impose specific investigative requirements. JAGMAN, §§ 05C3c, B
- D901-0912, The appointing order may be amended at any time. JAGMAN, Iy
" § 0503e. ™
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0415 DUTIES OF SENIOR MEMBER AND MEMBERS

A. Senior member., The senior member is the senior officer who is a
member of the board of investigation. In a single individual investigation,
of course, that individual would function as the senior member. As the term
implies, the senior member is the presiding officer. He presides over all
routine matters of business such as uniforms, times, places for meetings
(after the original meeting, if designated in the appointing order),
preservation of order, etc. In the case of a board, his ruling is subject
to objection by any member of the board. In the event of a vote, the
majority vote will govern, or, if a tie vote results, the senior member's
ruling will prevail. As the membership of the board may require, the senior
nember will direct counsel for the board, who may be a separately appointed
counsel, lawyer or nonlawyer, or the junior member of the board, to inquire
into areas not covered in counsel's original questioning, to call additional
wltnesses, or to produce additional evidence. JAGMAN, § 0515.

B. Members. As is the case with courts of inquiry, members of an
investigation convened under part D or E, Chapter V, are required to attend
unless excused by competent authority, and, in the event a member is absent,
the investigation may proceed only if directed to do so by the convening
authority. JAGMAN, § 0516b. Unlike a court of inquiry, however, a board of
investigation may proceed (if authorized) with reduced membership. 1In
addition, a member of the board may be temporarily absent and following his
return may continue to participate in the proceedings as would any other
member, subject to the dual requirements that his absence must be reflected
in the record and that he must examine the record made during his absence.
JAGMAN, § 0516c.

0416 COUNSEL, FOR THE INVESTICATION. An investigation convened under
part D or E, Chapter V, does not require the appointment of a separate
counsel. If no separate counsel is appointed, the Jjunior member must act as
counsel. If separate counsel has been appointed, his absence requires the
board or single individual to notify the convening authority. The convening
authority may either appoint new counsel or direct that the junior member
function as counsel. Counsel performs those duties normally associated with
a trial counsel or recorder to an administrative board. He calls witnesses,
administers oaths, presents evidence, and generally assists the investi-
gation in its proceedings. Unlike trial counsel, however, the counsel for
an investigation requiring a hearing is not an advocate; he must take a fair
and impartial role and present all the evidence in an impartial manner.
JAGMAN, § 0517. He need not be a judge advocate. However, the appointnent
of a judge advocate who has had experience in this area is recommended. If
the junior member of a board of investigation serves as counsel, he shall
not make an argument. A separately appointed counsel for the investigation
would be entitled to make an argument in the sense that he could summarize
the evidence presented in an impartial manner. JAGMAN, § 0522.
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0417 CHALLENGES. If any party to an investigation believes a member
should not sit, he may present evidence to show such reason. A party may
examine a member about his fitness as a member and such examination may be
under oath at the discretion of the party. The board does not decide the
issue; instead, it reports the facts to the convening authority, who must
determine if the member continues to sit. Copies of the communication and
reply must be appended to the record. JAGMAN, § 0519,

0418 OATHS. Members and counsel of an investigation under Part D or E,
Chapter V, need not be sworn. JAGMAN, § 0520.

0419 WITNESSES AND PARTIES. Investigations requiring a hearing, with
the exceptions of an investigation convened under Article 139, UCMJ, and a
court of inquiry do not possess subpoena power. JAGMAN, § 0521. It is the
duty of counsel for the investigation to secure the presence of military
witnesses on active duty as well as other witnesses, if they are willing to
testify. JAGMAN, §§ 0305, 0417. No witness, civilian or military, may be
compelled to incriminate himself, and a witness suspected of an offense
shall be advised of the sukiect matter of the inquiry, the offense of which
he is suspected, and his fifth amendment or Article 31(b), UCMJ, rights, as
appropriate. JAGMAN, § 0305c. Furthermore, a member of the armed forces
may not be required to sign a statement relating to the origin, incurrence,
or aggravation of a disease or injury that he has. Any such statement
against his interests, signed by a member, is invalid. Any person in the
armed forces, prior to being asked to sign any statement relating to the
origin, incurrence, or aggravation of any disease or injury that he has
suffered, shall be advised of his right not to sign such a statement.
JAGMAN, § 0306. Additionally, a witness requested to supply personal
information may have to be given a Privacy Act statement. JAGMAN, § 0308.

0420 PROCEDURE. Section 0518 of the JAG Manual begins by stating: "As
a general rule, the principles and rules of procedure applicable to courts
of inquiry . . . apply to boards of investigations, when practical and not
otherwise modified by provisions of this chapter." In essence, then, an
investigation under Part D or E, Chapter V, operates under the same ground
rules which were explained in regard to courts of inquiry in section 0408 of
this text. In fact, section 0518 of the JAG Manual incorporates, by
reference, most of the pertinent court-of-inquiry provisions. Where
procedures differ, they are set forth in the chart at section 0428 of this
text.

0421 THE IMPORTANCE OF THE JAG MANUAL. Parts A and B of this chapter
are intended only to introduce the student to courts of inquiry and investi-
gations requ1r1ng a hearing. It is not their purpose to supplant the JAG
Manual which is considered basic source material, and a thorough reading “of
the material contained in chapters I1I, IV, and V of the JAG Manual is
considered a necessity when dealing with courts of inquiry or investigations
convened under Part D or E, Chapter V.
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PART C - PARTIES AND WITNESSES

0422 INTRODUCTION. In the above discussions of courts of inquiry and
investigations requiring a hearing, the term "party" has been used
frequently. It is the purpose of part C to introduce the student to the
concept of "parties" to investigations. A full discussion of parties is
contained in chapter III of the JAG Manual. At any judicial proceeding,
criminal or civil, parties to the proceeding (i.e., accused, plaintiff, and
defendant) have certain rights and privileges defined by law. In an
administrative proceeding, such as the JAG Manual investigations discussed
in this chapter, the same is true. A person who may suffer adverse
consequences, either directly or indirectly, as a result of the
administrative proceeding is afforded certain rights and privileges. Hence,
we have the term "party."

( 0423 PARTY DEFINED

;’.‘;3 A. General. The JAG Manual defines "party" as "~n individual who has

_»..}.: properly been designated as such in connection with a court of inquiry or a

:" factfinding body requiring a hearing." JAGMAN, § 030la. The designation of o
3 . parties before a JAG Manual investigation is generally unnecessary because )
° an individual will receive a chance for a hearing in other administrative or b!
‘NP2 judicial proceedings before suffering any adverse action. Where, however, ‘

: l*fi the subject matter of the inquiry involves such disputed issues of fact that Y.

N a risk of substantial injustice to a person or persons exists, the ]
-.ﬁ-. designation of parties would be appropriate. A person may be designated a

VN party if that person has a direct interest in the subject of inquiry or if B

{ his/her conduct or performance of duty is subject to inquiry. What do these 4
?-\.: terms mean? 3

W B. Direct interest. JAGMAN, § 030lc. A person has a "direct N
N interest" in the subject of inquiry: )
L [

x
[
v
-

1. When the findings, opinions, or recommendations of the
factfinding body may, in view of his relation to the incident or

v,

:.f::. circumstances under investigation, reflect questionable or unsatisfactory s
' conduct or performance of duty; or \

Y.

" !
-d‘:.: 2. when the findings, opinions, or recommendations may relate to \
PY a matter over which the person has a duty or right to exercise official
A control.

N

'}-:I- C. Subject to inquiry. A person's conduct or performance of duty is !
e "subject to inquiry® when the person is involved in the incident or event i
:'.( under investigation in such a way that disciplinary action may follow, that )
° his rights or privileges may be adversely affected, or that his personal

w N reputation or professional standing may be jeopardized. JAGMAN, § 0301lb. -
" » .
% :
wad 0424 DESIGNATION AS A PARTY. The following chart sets forth the '
‘oS circumstances under which particular factfinding bodies may designate

9 parties as well as who may be designated (e.g., military and/or civilian

\:,‘-.: personnel). JAGMAN, § 0302.
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A. Court of inquiry ,

Designee When Designated Designation r

)

1. any person subject conduct or performance mandatory r

to the UCMJ of duty subject to o

inquiry ﬁ

2. any person subject direct interest in mandatory "
to the UCMJ or subject of inquiry upon his o
employed by DoD request '

r

3. any member of the conduct or performance optional, ‘f
USNR or USMCR not of duty subject to upon his !

subject to UCMJ inquiry request ]

by virtue of his h

status

4. no other person ———m——mm—mm——eenn N
without SECNAV .
(JAG) approval

B. Factfinding body requiring a hearing. When authorized by the
convening authority:

Designee When Designated Designation Y

1. any member of the conduct or performance optional g
naval service of duty subject to v
subject to the inquiry a
ucMJ :

2. any member of any conduct or performance optional, upon
other armed force of duty subject to his request
other than Navy or inquiry
Marine Corps sub-~
ject to UCMJ; DoD
employees; any mem-
ber of the USNR or
USMCR not subject
to UCMJ by virtue

¥ = >

Io - -%_ - - -

)
]

of his status ;
)
3. no other person e e S ;Q
without SECNAV i
(J2G) approval
]
C. Factfinding body not requiring a hearing. No person may be -
designated as a party before a factfinding body constituted under Part C of o
Chapter v, JAGMAN, § 0302. \
.!
N
‘..
3
- o
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D. Designation requirements. From the above discussion, it

should be apparent that only specific categories of persons may be }:
designated parties. Furthermore, the ability to designate parties varies o~
with the factfinding body and, depending upon the situations, designation ?“
may be (1) mandatory; (2) mandatory, when requested by the individual; (3) "

optional; or {(4) optional, when requested by the individual.

E. Who may designate. Parties may be designated by the
convenina authority of a court of incuiry or factfinding body requiring a
hearing, by any court of inquiry, or by a factfinding body requiring a
hearing when expressly authorized by the convening authority. Wwhen it is
apparent that a person should be designated a party prior to the issuance of
the appointing order, the appointing order should be utilized to effect
Cssignation. Depending upon the circumstances, however, it may be necessary
for the factfinding body itself to effect designation at a later point in
the proceeding if the necessity of appointment is not apparent at the
outset. JAGHAN, § 03028.

0425 CHANGE IN STATUS OF A PARTY. When it becomes apparent during the
course of a proceeding, either before a court of inquiry or factfinding
body requiring a hearing, that a person designated a party need no longer
occupy this status because of the degree of his involvement in the matter
under investigation, the court or factfinding body may release the person as
a party, either upon the indivicdual's application or upon the court's or
factfinding body's own initiative., JAGMAN, § 0303.

N426 RIGHTS OF A PARTY

2., Basic rights. After a person has been designated a party to a
court of inquiry or an investigation requiring a hearing, certain rights are
available to him. To be specific, the JAG Manual lists 11 basic rights
which are available to a party to an investigation requiring a hearing, and
two additional rights which are afforded a party to a court of inquiry:

1. Tc be given due notice of such designation;

2. to be present during the proceedings, but not when the
invest.igation is cleared for deliberations;

L 3. to be represented by counsel (see paragraph B below);
Y
.
N 4, to examine and to object to the introduction of physical and
;Q documentary evidence and written statements;
A
o
° 5. to object to the testimony of witnesses and to cross-examine
o witnesses other than his own;
N 6. to introcduce evidence;
.
i‘. o , s
A 7. to testify as a witness;

l‘l ‘l .' ‘l " .' il
CASNYH Y
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8. to refuse to incriminate himself and, if accused or suspected
of an offense, to be informed of the nature of the accusation and advised
that he does riot nave to make any statement regarding the offense of which
he is accused or suspected, and that any statement made by him may be used
as evidence against him in a trial by court-martial;

9. to make a voluntary statement, oral or written, to be
included in the record of proceedings;

10. to make an argument at the conclusion of presentation of
evidence;

11. to be properly advised in accordance with the Privacy Act;

Note: 1In courts of inquiry only, a party shall be advised
of, and accorded, two additional rights:

1Z2. to challenge members of the court of inquiry for cause stated
to the court [UCMJ, art. 135(d); JAGMAN, § 0414]; and

13. 1if charged with an offense, to be a witness at his own
request and not to be called as a witness in the absence of his own request.
JAGMAN, § 0304.

Note: A party at any other type of investigation requiring a
hearing may be called as a witness regardless of whether the party has been
charged with an offense or requests to be a witness. However, the party may
still assert his article 31 or fifth amendment rights.

B. Right to counsel. The right to be represented by counsel may be
subdivided as follows:

1. Basic rights:

a. To be represented by civilian counsel (no special legal
qualifications are required of civilian counsel);

b. to be represented by appointed military counsel*; or

€. to be represented by military counsel of the party's own
selection, provided the counsel chosen is reasonably available. JAGMAN,
§ 0304.

* Note: While the JAG Manual recommends the use of lawyer
counsel {UCMJ, art. 27(b)] "if practicable," there 1is no absolute
requirement for lawyer counsel unless the investigation is to serve as an
Article 32, UCMJ, investigation. Even then, the party could proceed at his
own request with nonlawyer counsel. JAGMAN, § 0304b(1).

2. Additional requirements regarding civilians' right to
military counsel. Military counsel will be provided for a civilian
designated a party only under the following circumstances:

a. When the civilian might be amenable to trial by
coirt-martial, and the investigation may be used as an Article 32, UCMJ,
investigation;
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b. when the mental or physical competency of the civilian
is in doubt, and he is not represented by counsel who seems capable of
adecuately protecting his rights; and

C. when the convening authority deems it appropriate and so
directs. JAGMAN, 5 0304.

3. Duties and presence of counsel. It is the duty of counsel to
represent the party to the best of his or her ability. If counsel is
absent, the investigation must recess until counsel is once again available
or until new counsel may be appointed. An intelligent waiver of counsel's
presence by the party, however, if made a verbatim part of the record of
proceedings, will be allowed. JAGMAN, § 0304,

4. Incompetents and injured. If, in the opinion of a medical
officer, a person to be designated a party will be mentally or physically
incompetent due to injury or disease for at least 60 days, lawyer counsel
will be appointed to represent the party. Such counsel is bound to exercise
all of the party's rights as though the party were present. JAGMAN,
§ 0304b(3).

C. Procedure. JAGMAN, § 0304c-f. At the outset of a court of
inquiry or investigation requiring a hearing, the person designated as a
party will have his rights fully explained to him, In the event a person is
designated a party after the commencement of the proceeding, his rights will
be explained to him at the time of designation. At the time of his
designation after the commencement of the proceedings, the party has a right
to examine the record of proceedings up to that point; further, at his
request, the party has the right to have witnesses who have already
testified recalled for the purpose of cross-examination. In the event a
witness is no longer available, evidence may be obtained from the witness by
means of a sworn statement. In the absence of compelling justification, the
proceedings will not be suspended in order to obtain such a statement. 1In
the event a person is designated a party subsequent to his testifying as a
witness, his testimony remains in the record and is considered and used
thereafter without regard to his subsequent designation.

D. Effect of failure to accord party rights. JAGMAN, § 0304.

1. Nonjudicial punishment contemplated. 1In the event a person
was not designated a party or, if designated, was not fully accorded his
rights as a party, and nonjudicial punishment is contemplated, the
procedures set forth in section 0104 of the JAG Manual will be followed;
i.e., an impartial hearing prescribed by the Manual for Courts-Martial,
1984, must be conducted or, in the alternative, the investigation may be
returned to the investigative body in order to afford the party rights
previously denied.
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2. General court-martial contemplated. In the event an
individual was not designated a party, or was not fully accorded his rights
as a party, a separate Article 32, UCMJ, investigation must be conducted;
the record of previous investigation requiring a hearing may not be
substituted therefor. Furthermore, even if an individual is properly
accorded all rights as a party before an investigation under Part D or E,
Chapter V, there may be difficulties in using the record@ of this investi-
gation as an article 32 investigation. The problems would arise if affi-
davits/statements of witnesses rather than live testimony were used at the
investigation and no information is in the record of investigation to
satisfy the requirement of United States v. Ledbetter, 2 M.J. 37 (C.M.A.
1976), and United States v, Chestnut, 2 M.J, 84 (C.M.A. 1976), concerning
availability of witnesses at article 32 investigations.

3. Adverse LOD/Misconduct determination contemplated. In cases
where a finding that a servicemember's injury or disease was incurred not in
the line of duty or due to the member's own misconduct, and that individual
was not designated a party or accorded the rights of a party, the convening
authority shall afford the member a hearing or shall forward the report/
record to the command to which the member is attached so that a hearing may
be afforded as discussed in section 0208 of this text. JAGMAN, § 0815a(3).

A

LA

E. Right to copy of the record. A party is entitled to a copy of the
record if it is to be utilized as a pretrial investigation under Article 3°,
UCMJ, and trial by GCM has been ordered, subject to the regulations
applicable to classified material. If a letter of censure or other
nonjudicial punishment is imposed, the party upon whom it was imposed has a
right to have access to a copy of the record in order to appeal. JAGMAN,
§ 0304i.

0427 WITNESSES

A, Subpoena power, Witnesses may be subpoened by only two
factfinding bodies, a court of inquiry and an investigation requiring a
hearing specifically convened under Article 139, UCMJ. Members of the armed
forces or employees of DoD may be made available by their superiors,
JAGMAN, § 0305a.

B. Self-incrimination. With regard to self-incrimination, the
provisions of Article 31, UCMJ, apply to all military witnesses, and the
fifth amendment privilege applies to civilian witnesses, Moreover, a
witness shall not be compelled to make any statement if the statement or
evidence is not material to any issue under investigation and may tend to
degrade him. At both courts of inquiry and investigations requiring a
hearing, witnesses suspected of offenses shall be informed of their right
against self-incrimination. JAGMAN, § 0305c.

0428 CHART': COMPARATIVE ANALYSIS OF COURTS OF INQUIRY, INVESTIGATIONS
REQUIRING A HEARING AND INVESTIGATIONS NOT REQUIRING A HEARING. The
following chart is designed to outline in a categorized format the essential
differences between the three basic types of JAG Manual investigations.
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Civil Law
Rev. 10/87
CHAPTER V
SUBSTANCE ABUSE PREVENTION AND CONTROL
0501 DEFINITION, Substance abuse is the use of alcohol, a drug or

other substance to the extent that it has an adverse effect on the user's
health, personal or professional behavior, family, community, or the naval
service,

0502 REFERENCES. Major gquidance for the Navy's substance abuse
prevention and control program is contained in OPNAVINST 5350.4 series and
MCO P5300.12 series. SECNAVINST 5300.28 series provides further guidance
on substance abuse prevention. Chapter VI of this text discusses adminis-
trative separation for drug and alcohol abuse. This chapter will not
repeat the guidance and discussion contained in chapter VI or in other NJS
publications. All of the above-mentioned sources should be consulted when
researching a question involving drug or alcohol abuse.

0503 DRUG ABUSE

A. Drug-related incident. Much of the administrative action which
may be taken against a servicemember in the area of drugs is predicated
upon drug-related incidents. OPNAVINST 5350.4 of 29 Nov 1982, Subj:
Substance Abuse Prevention and Control, defines a drug-related incident as:
"Any incident in which drugs are a factor. For the purposes of this
instruction, voluntary self-referral, use or possession of drugs or drug
paraphernalia, or drug trafficking constitute an incident.”

B. Drug paraphernalia. It is important to note that mere possession
of drug paraphernalia alone could be the basis for disciplinary and/or
administrative action, including administrative separation. SECNAVINST
5300.283 of 17 Jan 1984, Subj: Alcohol and drug abuse prevention and
control, provides the following definition and guidance in recognizing drug
paraphernalia: "All equipment, products, and materials of any kind which
are used, intended for use, or designed for use in injecting, ingesting,
inhaling or otherwise introducing into the human body marijuana, a narcotic
substance, or other controlled substance in violation of law." Several
examples are then given in the instruction as to what items might be
considered to be paraphernaiia, i.e., hypodermic needles, roach clips,
cocaine spoons, pipes of differing designs, etc. The instruction requires
that a servicemember possess such an item "with the intent that it be so
used" for the ingestion, injection, or other introduction into the human
body of an illicit drug. Certain evidentiary factors can be used to assist
in the determination of whether the criminal intent exists:

1. Statements by the person in possession or by anyone in
control of the object concerning its use;

2. the proximity of the object, in time and space, to the
unlawful use, possession, or distribution of drugs;
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AN 3. the proximity of the object to controlled substances;
"
. 4, the existence of any residue of controlled substances on the

o object;

!} Y
('"6"' 5. instructions, oral or written, provided with the object A
" ! concerning its use; 1
i) ‘
:'."E: 6. descriptive materials accompanying the object which explain :0‘
(:,; . or depict its use; ayt
‘ 2 A
_, 2 7. the existence and scope of legitimate uses for the object in .
NN the community; or %
o -:-‘
a}_j 8. expert testimony concerning its use. N

» n!

e . . . . . !
( - C. Urinalysis. The use of valid urinalysis results is discussed ¥
- extensively in the NJS publications Evidence Study Guide and Basic Military .
.::rﬁ Justice Handbook. For administrative separation processing guidance, !
:.-{.: chapter VI of this text should be utilized. There are some important y
Y points to keep in mind under the OPNAVINST 5350.4 series and MCO P5300.12 ;
Y 2 series. e
.._;. 1. Only those urinalysis results which can be utilized as 7
S evidence at a disciplinary proceeding (i.e., court-martial, NJP) can be by
35 used to characterize a separation as less than honorable in administrative R
a5 processing. hy
-\:. 3
', 2. Some common examples of urinalysis results which may not be .
s used to characterize an administrative separation as less than honorable 3
N include fitness for duty tests. The following are examples of fitness for !
:::? duty tests: g
) " ¥
:::0: a. Command-directed tests: Ordered whenever a member's .
N behavior gives rise to a reasonable suspicion of drug abuse. Reasonable :

] suspicion may be generated by such conduct as: S
Ractas "
..;'*-‘Z (1) A serious accident or incident in which safety

Y precautions were violated or unusually careless acts were performed; N

()
;“-' (2) a motor vehicle offense involving excessive speed,
3 $‘3 loss of control of vehicle, reckless driving, or driving under the .
... N influence; f
Sotey y
-1'.'*‘: (3) fights, assaults, disorderly conduct, disrespect A
"y to superiors, willful disobedience of orders, unauthorized absence, and 4
° similar incidents of misconduct; or U
-“.‘ . . )
-:ﬁ: (4) bizarre, unusual, or irregular behavior. :
A

.\f.': b. Physician-directed tests: A urinalysis test done i
‘t:. usually in accordance with BUMEDINST 6120.20 series to determine competence \
° . for duty. This category does not include tests ordered by medical '
. personnel for valid diagnostic purposes.
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::\... Y ¢. Safety investigation tests: Ordered by a commanding ::
:':0": officer or investigative board in conjunction with a mishap or safety .:uj
a{::.,: ' investigation. 1
athy th, .
o ¢
e d. Drug and alcohol abuse program/rehabilitation testing: =
Mandatory testing ordered in conjunction with a member's participation in ™
A any drug or alcohol abuse rehabilitation, educative or counseling program. =
AN .
"::,' e. Aftercare testing: Mandatory testing as part of a 3 2
END support plan following formal counseling or rehabilitation. -
X pport p. g g S
AN /
- D. Portable urinalysis kits A
a::x )
o 1. These kits are designed for initial screening of certain .
‘\".'-.: urine samples. Samples screened positive by the portable kits should be ‘:
-,w-. forwarded for confirmation to the designated drug screening lab. Local +J
3 requirements should be followed in this regard. Portable kit results may
b also be confirmed by the member's admission or confession. W,
o W
_-;:; 2. Use of unconfirmed portable kit results are very limited. \-_
.;:: Unconfirmed results may not be used in any disciplinary proceeding %
N (including NJP), administrative separation proceeding, or other adverse X
at, administrative action, such as change of rate due to loss of security r
?_.,_ clearance. The portable kit results can be used by the commanding officer N
" to temporarily suspend the member from sensitive duties pending confirma- -
e tion. He may also order the member to initiate counseling, evaluation N
and/or rehabilitation. §
"- “ E. Reports >
A, o
- 1. Navy. Enclosure (13) to OPNAVINST 5350.4 of 29 Nov 1982 !
e . — . . '
provides for the following required reports: o
-'.:l e
::::‘, a. Substance Abuse Report (SAR). Designed to cover t
* confirmed alcohol and drug abuse incidents, this report is made via message :
@ or speedletter and is used to ‘transmit the commanding officer's L,
:.—_ recommendations as to case disposition, including a request for residential i
W rehabilitation space, More importantly, this report contains the M)
j commanding officer's opinion as to the member's potential for further "“
L2 useful service which is critical to the determination of whether the member M
S should be retained or separated from the naval service. See §
2. 0605B.11.d.(3) of this text. "
- oy
f_ b. Substance Abuse Quarterly Report (SAQR). This report o
1-5 is designed to assist in assessing the scope of the drug and alcohol abuse Oy
e problem in the military. *3
[ .
‘,. c. Quarterly Report of Safety Incidents With Drug or o
" Alcohol Involvement. This report provides an overview of the 1impact on ::
- personnel and property damage resulting from drug- or alcohol-involved 0
T incidents. -t-
- Lt
.-:‘. Vi
°
7 )
D ’
:-: Y
-:'_' 5-3 &
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L J
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2. Marine Corps. Chapter 4 of MCO P5300.12 of 25 Jun 1984
provides for the following required reports:

a. Report on Marines Identified as Drug or Alcohol

Abusers. This quarterly report lists the initial means of identification,
i.e., medical, law enforcement, urinalysis, self-referral or superviser, of
marines identified as having a drug- or alcohol-abuse problem for the
primary drug of abuse only, e.g., alcohol, heroin, cocaine, LSD, cannabis.

b. Report on Urinalysis Testing for Drug Abuse. This
quarterly report lists the number of laboratory positives registered for
seven different drugs broken out according to five occasions for
urinalysis, 1i.e., inspection, probable cause search, command directed,
meaical, and other.

c. Report on Rehabilitation for Drug or Alcohol Abuse.
This quarterly report tracks the number of individuals starting and
finishing levels II and III Drug or Alcohol Rehabilitation Programs.

0504 ALCOHOL ABUSE

A. Alcohol-related incident. Any incident in which alcohol is a
factor. Even though driving while intoxicated (DWI)/driving under the
influence (DUI) and drunk in public are clearly alcohol-related incidents,
other types of incidents, particularly those requiring medical care, or
involving a suspicious public or domestic disturbance, must be carefully
evaluated to determine if alcohol is an underlying factor.

B. Alcohol abuse policy

1. Navy. The Chief of Naval Operations (CNO) has expressed a
strong policy against alcohol abuse in his general message NAVOP 49/84.
The CNO states: "The overall tenor of our alcohol abuse policy is to be
one of balanced concern. The intent is to maintain readiness and
individual health of our people, but not by prohibition, harassment or
excessive rigidity in execution." The CNO addressed three distinct areas
of alcohol abuse and proposed action in each case.

a. Alcohol dependency. A recognized sickness which must
be addressed through education and identification. Effective and
compassionate assistance should be rendered.

b. Boredom. This drives many young people to turn to a
legal drug (i.e., alcohol) as an escape. The average age of clientele in
the Navy's residential alcohol treatment programs has decreased from 36
years to 23 years in the last ten years. More and better recreation
facilities with longer hours will help to encourage healthy lifestyles and
combat the complaint that there is nothing to do each night except to go to
the club.

c. Public inebriation (A.K.A. the "Drunken Sailor"). A

serious threat to the public image of the Navy. Commanders should strictly
enforce existing regulations on deportment and public behavior.
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2, Marine Corps. The Commandant of the Marine Corps has
expressed a strong policy against alcohol abuse as contrary to effective
performance of the Marine Corps mission.

The Marine Corps objective is to eliminate alcohol
abuse in the Marine Corps. This effort requires a
total leadership commitment of all officers, staff
noncammissioned officers and noncommissioned
officers to combat the constant debilitating
threat posed by alcohol abuse/alccholism to both
Marines and mission accomplishment. Leaders must
be alert to characteristics of alcohol abuse and
must be familiar with the symptoms of the disease
of alcoholism. In all cases, emphasis should be
placed on early identification of alcohol
involvement, motivation to consume alcohol
responsibly, and when appropriate, treatment/
rehabilitation. The goal is to influence positive
behavioral changes before disciplinary or adverse
administrative action becomes necessary.

MCO P5300.12, par. 1002.5. The Marine Corps Alcohol Abuse Program is
divided into two major phases, the proactive and reactive phases. The
proactive phase consists of measures taken by a commander to preclude the
abuse of alcohol. It is totally preventive in nature and consists of two
elements: The preventive education element and the deterrent measures
element. The reactive phase occurs after an incident of alcohol abuse.
Its goal is to stop the abuse and preclude recurrence. This phase includes
identification of the alcohol abuser, any ensuing discipline of the member,
treatment/rehabilitation of the member, and return of the individual to
full duty or separation.

C. Detection/deterrence. Breath analyzers are currently being
tested and will be made available to the field in the near future. NAVOP
49/84 provides that these analyzers are to be used as detection and
deterrence tools and not for random snooping or spotchecking (other than in
vehicles), or for disciplinary purposes except where provided for in
existing regulations. Therefore, in the future, random breath analyzer

tests may be conducted at installation gates and on base streets and
highways.

D. Drunk driving. OPNAVINST 11200,.5B and MCO P5300.12 provide
significant guidance regarding blood alcohol tests for operators of motor

vehicles on military installations. Enclosure (7) to OPNAVINST 5350.4
provides:

Any person determined to have a blood alcohol
level of 0.10% while on a U. S. Navy installation
or vessel shall be presumed to be intoxicated.
Driving while intoxicated is a criminal offense
under Article 111 of the Uniform Code of Military
Justice (UCMJ). Navy personnel who are convicted

)
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of driving a vehicle while intoxicated, either on
or off base, shall have their driving privileges
revoked in accordance with [OPNAVINST 11200,5B]

SNAXNO A

-' and be required to complete an alcohol education
{ ] program....
L)
f":: Paragraph 1203.2b of MCO P5300.12 provides that military and DoD civilian
'gg personnel arrested for driving while intoxicated (DWI) with a blood alcohol
P content of .10 percent or more, will upon conviction of the offense by
f:: court-martial, nonjudicial punishment, military traffic court or civil
l action, automatically lose their base driving privileges for one year and
. an additional two years for each subsequent DWI within a five-year period. ::;.;.;
L o,
: E. Education. The Navy in NAVOP 49/84 urges all personnel to ':::::
o receive some training in alcohol abuse. It then goes on to require the :::'.:
A attendance from each command of the executive officer, at least one other :.:::.'
( officer, the command master chief, and other selected petty officers (E-6 e
” and below) at the Navy Substance Abuse Prevention Program (formerly called >
. :Z NASAP/NDSAP) . ) ::
v &
-'; The Marine Corps in paragraph 1103 of MCO P5300.12 requires *j
' officers, staff noncommissioned officers and noncommissioned officers to \\‘.:
® receive supervisory level training in alcohol abuse/alcoholism within 1-60 —
.'.' days after arrival at a new permanent duty station and at least annually T
N thereafter. All nonsupervisory personnel, both marines and civilians, 0!
-~ meanwhile, receive basic alcohol abuse/alcoholism education within 60 days "u:..
}‘: after arrival at a new permanent duty station or job. ; f
l'l.
{ F. Administrative separation. See § 0605B.10. of this text. Lt
B ™, L]
i: G. Drinking age. ALNAV 030/85. Effective 1 June 1985, on military :
:. installations in the U.S., the minimum drinking age for purchasing, :u
e drinking or possessing alcoholic beverages, including beer, low alcohol .::
'- beer, or other low alcohol beverages, shall be consistent with the law of l:.-'
- the State in which the installation is located, except as noted below: -
s !
g 1. At remote locations where privately owned motorized vehicles ::'f
| are unavailable for use by servicemembers, alcoholic beverages may be ::::
¥ authorized by CNO/CMC for all servicemembers regardless of age; W
) iyt
L ] 2., where the installation is within 50 miles or one hour s
-\.: driving of a neighboring State or foreign nation with a lower drinking age
‘e than the State in which the installation is located and it is determined ]
A that there is a substantial risk of increased incidents of intoxicated ::
‘o0 driving by servicemembers driving to and from the Jjurisdiction with o~
N the lower drinking age, exceptions may be authorized by CNO/CMC; and :“'
3. on infrequent, nonroutine occasions where an entire unit, as -
a group, marks a uniquely military occasion at a military installation such '.;
as the conclusion of arduous duty or the anniversary of the establishment x

of a military service, organization or vessel, exceptions may be authorized
under controlled conditions to foster camaraderie and friendship. )

o . . :
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CHAPTER VI
ENLISTED ADMINISTRATIVE SEPARATIONS
0601 INTRODUCTION. This chapter discusses the substantive aspects of

enlisted administrative separations. The following chapter, chapter VII,
will discuss the procedure for processing and reviewing involuntary
enlisted administrative separations. Both chapters are therefore inter-
related and will be cross-referenced. A servicemember's obligation to his
armed service generally terminates after a specific period of time has
elapsed. The time period is determined by the terms of his enlistment
contract. Termination of this obligation of service is accomplished as a
result of the normal lapse of time or earlier administrative or disci-
plinary separation due to specifically identified conduct on the part of
the servicemember. Two terms, "discharge” and "separation," are used in
discussing the termination of a service obligation. SECNAVINST 1910.4A of
27 Dec 1983, Subj: Enlisted Administrative Separations, defines these
terms as follows:

Discharge. A complete severance from all naval status
gained by the enlistment or induction concerned.

Separation. A general term which includes discharge,
release from active duty, transfer to the Fleet Reserve
or retired list, release from custody and control of
the Military Services, transfer to the IRR, and similar
changes in active or reserve status.

SECNAVINST 1910.4A implemented DoD Directive 1332.14 of 28 Jan 1982,
Enlisted Administrative Separations. The Navy in the MILPERSMAN and the
Marine Corps in MARCORSEPMAN further implemented the SECNAVINST 1910.4A for
their respective services. These service regqulations are the primary
references for enlisted administrative separations and serve as the basis
for the material in this chapter.

0602 TYPES OF SEPARATIONS, There are two types of separations given
by the armed forces of the United States to enlisted servicemembers: (1)
punitive discharges; and (2) administrative separations.

0603 PUNITIVE DISCHARGES. Punitive discharges are authorized punish-
ments of courts-martial and can only be awarded as an approved sentence of
a court-martial pursuant to a conviction for a violation of the UCMJ.
There are two types of punitive discharges: (1) dishonorable discharge,
which can only be adjudged by a general court-martial and is a separation
under dishonorable conditions; and (2) bad-conduct discharge, which can be
adjudged by either a general court-martial or a special court-martial and
is a separation under conditions other than honorable.

6-1
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0604 ADMINISTRATIVE SEPARATIONS

A. General. Administrative separations are only awarded through the
administrative process, not courts-martial. FEnlisted personnel may be
administratively separated with a characterization of service (character-
ized separation) or description of separation (uncharacterized separation)
as warranted by the facts of the particular case.

‘ !
)
2

O
e

B. Definitions. Some basic concepts that are important for under-
standing the administrative separation system are:

1. Basis for separation. "Basis for separation" is simply the
reason for which the person is being administratively separated, e.q.,
misconduct, convenience of the government.

2. Characterization of service. This term refers to the
quality of the individual's military service, e.g., honorable, general, or
OTH.

3. Uncharacterized separations. This term refers to descrip-
tions of separation, such as entry level separation or order of release
from custody and control of the armed forces, which are used in cases when
the member's service does not qualify for either favorable or unfavorable
characterization.

4. Entry level status. Upon enlistment, a member qualifies for
entry level status during the first 180 days of continuous active military
service or the first 180 days of continuous active service after a break of
more than 92 days of active service. A member of a Reserve component who
is not on active duty or who is serving under a call or order to active
duty for 180 days or less begins entry level status upon enlistment in a
Reserve component. Entry level status for such a member of a Reserve
component terminates as follows: (a) 180 days after beginning training if
the member is ordered to active duty for training for one continuous period
of 180 days of more; or (b) 90 days after the beginning of the second
period of active-duty training if the member is ordered to active duty for
training under a program that splits the training into two or more separate
periods of active duty.

5. Processing for separation. "Processing for separation”
simply means that the administrative machinery is being set in motion and
not that the member will necessarily be separated.

[ o

Lo 6. Execution of the separation. A term that means the

B processing for separation has been completed, the actual separation has

IS been approved, and it can be executed; that is, the separation papers can
QF be delivered to the individual who can then return to civilian life in most
:i: cases.

N

3& 7. Convening authority. The "convening authority" is simply
ﬁb the commanding officer who is responsible for beginning the appropriate
2% administrative separation processing and submitting the documentation to
L the separation authority when necessary. Under some circumstances, it is
N mandatory that an individual's commanding officer process an individual for
N separation. Under most circumstances, however, the commanding officer will
o be permitted to exercise discretion.

f
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‘ ::\ 8. Separation authority. The "separation authority" is the -'Z:
'.‘_.:‘;‘ officer in the chain of command who decides, based on the documentation jl:-
N presented to him, whether any recommended separation should be approved or .o
'.;r. disapproved and, if a separation is approved, what type of separation and S
( whether it should be executed or suspended. 3
X ¢
W
:: NOTE: In some instances, the convening authority and the :‘"
g separation authority will be the same. See NAVOP 013/87. ,/"'
-I‘,\-
';:: C. Characterized separations. Separations are characterized as 2
\ either honorable, general (under honorable conditions), or under other than
L honorable conditions (OTH). The latter characterization was formerly known O
h as the undesirable discharge (UD). ;
o o
- 1. Honorable. An honorable separation (discharge) is with )
"y honor, and is appropriate when the quality of the member's service has met :“-
( the standards of acceptable conduct and performance of duty or is otherwise .
K~ so meritorious that any other characterization would be clearly inappro- .w-
A priate. A
e t';
: a. In the Navy: v
AY O
° (1) An honorable separation requires a minimum final ¢
) average for the current enlistment in performance and conduct marks of 2.8 !
o and a minimum average in personal behavior of 3.0. MILPERSMAN, art. :
K\~ 3610300.3a(1). o
! : 5\
-' (2) A member whose marks do not otherwise qualify for :
( an honorable separation may nevertheless receive an honorable separation if
b he was awarded certain personal decorations, e.g., Medal of Honor, Combat N
W Action Ribbon, during the period of service or prior service. oy
T o
_'.; b. In the Marine Corps: 4
~ (1) For paygrades E-4 and below, overall conduct marks
A for the current enlistment averaging 4.0 and proficiency marks averaging V)
s.‘ 3.0 are prima facie qualifications for an honorable separation. (The ,._"s_-
. : Marine Corps places great weight on the commanding officer's recommendation ;..-,
R of appropriate characterization and a strong recammendation can turn what ;-2
.: would otherwise be a general discharge into an honorable discharge and vice o
® versa.) MARCORSEPMAN, pars. 6107, 6305.
oy
Lj (2) For paygrades E-5 and above, an honorable dis- %
" charge is automatic unless unusual circumstances warrant other character- oy
- ization and such characterization is approved by the GCM authority or On)
S higher. MARCORSEPMAN, Table 1-1. Veke
~. 2. General (under honorable conditions). A general separation r’.
- (discharge) is issued to servicemembers whose military record is satis- Y,
" factory, but less than that required for an honorable discharge. It is a o
- separation under honorable conditions and entitles the individual to all O
- veterans' benefits as reflected in the table at pages 6-24 and 6-25 of this At
P text. A servicemember will normally receive a general discharge when the ]
= member's service has been under honorable conditions, but either the t’
“.‘ NN
: Q‘»
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overall average evaluation mark or the overall average personal behavior
mark does not meet the 2.8/3.0 (Navy) or 3.0/4.0 (Marine) E-4 and below
standards, respectively, and the member is not otherwise being processed
for separation under other than honorable conditions.

3. Under other than honorable conditions (OTH). A character-
ization of other than honorable is appropriate when the reason for separa-
tion is based upon a pattern of adverse behavior or one or more acts that
constitutes a significant departure from the conduct expected from members
of the naval service. An OTH discharge is an administrative separation
that is now used in place of the former undesirable discharge. As of
1 January 1977, the undesirable discharge (UD) was replaced with the OTH.

a. DPersons given an OTH discharge are not entitled to
retain their uniforms or wear them home (although they may be furnished
civilian clothing at a cost of not more than $40), must accept transpor-
tation in kind to their homes, are subject to recoupment of any reenlist-
ment bonus they may have received, are not eligible for notice of discharge
to employers, and do not receive mileage fees from the place of discharge
to their home of record.

b. The Veterans' Administration will make its own deter-
mination with respect to the benefits listed in the table at page 6-~24 of
this text as to whether the discharge was under conditions other than
honorable. Most veterans' benefits will be forfeited if that determination
is adverse to the former servicemember, such as when based on the following
circumstances:

(1) Deserter;

(2) escape trial by general court-martial;

(3) conscientious objector who refused to perform
military duty, wear the uniform, or comply with lawful orders of competent
military authorities;

(4) willful or persistent misconduct;

(5) an offense involving moral turpitude;

(6) mutiny or spying; or

(7) homosexual acts involving aggravating circum-
stances.

c. Persons given OTH discharges may find employment
difficult to secure, since its stigma is reputed to be worse than that
associated with the bad-conduct discharge. (See Hearings Before the
Subcommittee on Constitutional Rights of the Senate Committee on the
Judiciary, 87th Cong., 2d Sess. (1962) (testimony of Chief Judge Quinn);
Jones, The Gravity of Administrative Discharges -- A Legal and Empirical
Evaluation, 59 Mil. L. Rev. 1 (1973); Everett, Military Administrative
Discharge ~- The Pendulum Swings, 1966 Duke L. J. 41. See also Lance, A
Criminal Punitive Discharge -- An Effective Punishment?, 79 Mil. L. Rev. 1
(1978); Stichman, Developments in the Military Discharge Review Process, 4
Mil.L.Rep. 6001 (1976); Lunding, Judicial Review of Military Administrative
Discharges, 83 Yale L. J. 33 (1973).
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d. The adverse effects of an OTH discharge, the large
number of them issued as compared with punitive discharges, and the absence
in administrative separations of the extensive review procedures comparable
to those afforded servicemembers awarded a punitive discharge have resulted
in congressional concern that those being considered and processed for such
OTH discharges also be afforded adequate safeguards. This has resulted in
significantly increased protections being afforded persons being processed
for an OTH discharge.

(1) Commanding officers are to explain periodically
and issue a written fact sheet on the types of characterization of service,
the bases on which they can be issued, and the possible adverse effect they
may have upon employment in the civilian community, veterans' benefits, and
reenlistment. MILPERSMAN, art. 3610100.3d; MARCORSEPMAN, par. 6103, The
Navy and Marine Corps require explanations of the foregoing each time the
punitive articles of the UCMJ are explained pursuant to Article 137, UCMJ.
Article 137 provides that the explanation be made to enlisted personnel at
the time of entering upon active duty, or within six days thereafter; and
again after completing six months of active duty; and at the time of every
reenlistment. Failure of any member to receive or understand this advice
is not a bar to separation or characterization of service.

{2) Any member being separated, except those separated
for immediate reenlistment, must be advised of the purpose and authority of
the Naval Discharge Review Board and the Board for Correction of Naval
Records at the time of processing for such a separation. The advice
includes a warning that an OTH based on a 180-day UA or more is a condi-~
tional bar to Veterans' Administration benefits notwithstanding any action
by the Navy Discharge Review Board., Failure of any member to receive or
understand this advice is not a bar to separation or characterization of
service. MILPERSMAN, art. 3610100.7; MARCORSEPMAN, par. 6104, Male
servicemembers are also required to be advised before separation, if born
in 1960 or later and 18 years o0ld or older, of the requirement to register
within 30 days of separation from active duty, if they have not previously
done sc. MILPERSMAN, art. 3640497; MARCORSEPMAN, par. 1101.4g. Under 10
U.S.C.A. § 1046 (West Supp. 1985), servicemembers upon discharge or release
from active duty must be counseled in writing signed by the member and
documented in his/her service record on educational assistance benefits and
the procedures for, and advantages of, affiliating with the Selected
Reserve,

(3) As a general rule, in order for a member to be
processed for an administrative separation under conditions other than
honorable, the member must be afforded the opportunity to present his or
her case in person before an administrative board with the advice and
assistance of lawyer counsel. Exceptions to the foregoing are as follows:

(a) The servicemember may request an OIH in lieu
of trial by court-martial, in which case the member will not be entitled to
an administrative board. MILPERSMAN, art. 3630650; MARCCRSEPMAN, par.
6419. Both the Navy and Marine Corps provide that a member may be
separated, upon request, to avoid trial by special or general court-
martial, if charges have been preferred with respect to an offense for
which a punitive discharge is authorized. The escalator clause (R.C.M.
1003(d), MCM, 1984) may be used to determine, if a punitive discharge is
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authorized, if the charges have been referred to a court-martial authorized
to adjudge a punitive discharge.

(b) A member can unconditionally waive his rights

(‘ ’ to a board and counsel, as well as any other right. Such a waiver will
v s ordinarily be accomplished in writing.

-.::E.: (c) A member of the naval service may be
0 separated, while absent without authority, after receiving notice of
'."s.; separation processing. MILPERSMAN, art. 3640300.lc; MARCORSEPMAN, par.
) 6312. In addition, a marine may be separated while on unauthorized
‘RN absence, when prosecution of the member appears to be barred by the statute
s.j.-, of limitations, which has not been tolled, or when the member is an alien
_’“v: in a foreign country, where the U.,S. has no authority to apprehend the
« N member. MARCORSEPMAN, par. 6312.

.

(d) If a member is out of military control

- because of civil confinement and, if the civil authorities are unwilling to
-:-:'; release the member, the member's case may be heard by the board in his
j:- - absence, following appropriate notice to the confined servicemember and the
Lo case may be presented on respondent's behalf by counsel for respondent.
b MILPERSMAN, art. 3640300.2n; MARCORSEPMAN, par. 6303.4a.

-;;5 D. Uncharacterized separations

el

ﬁ:::\ 1. Entry level separation (ELS). A member in an entry level
i: status, as defined in section 0604B above, or the first 180 days of a
A period of continuous active military service will ordinarily be separated
( o with an entry level separation. A member in an entry level status may also
.r.: 5 be separated under other than honorable conditions, if warranted by the
! 3 facts of the case, e.g., separation processing for misconduct or homosex-
\.:-; uality. By the same token, a member in entry level status is not precluded
el from receiving an honorable discharge, when clearly warranted by unusual
R 7> circumstances and approved on a case-by-case basis by the Secretary of the

Navy. MILPERSMAN, art. 3610300.5a; MARCORSEPMAN, par. 6107.3a.

e .

""g‘- 2. Void enlistment or induction. A member whose enlistment or
e, induction is void will be separated with an order of release from custody
o and control of the Navy or Marine Corps and will not receive a discharge
.,,r certificate (honorable, general, or OTH) or an entry level separation. For
® example, a member would receive this type of uncharacterized separation if
Ny the member was insane at the time of enlistment, a deserter from another
f«-: service, or under age 17 when processed for a minority separation.
_-;::-; MILPERSMAN, art. 3610300.5b; MARCORSEPMAN, par. 6107.3b.

s

il E. Additional procedural matters

-r.\-‘. 1. When the sole basis for separation is an offense for which
','.E-:Z: the member was convicted by special or general court-martial but not
g awarded a punitive discharge (BCD or DD), characterization of service as
oY OTH must be approved by the Secretary of the Navy on a case-by-case basis.
e MILPERSMAN, art. 3610300.4c; MARCORSEPMAN, par. 6107.2c(3).
7 2. A member may not be separated on the basis of conduct that
ot has been the subject of judicial proceedings resulting in an acquittal or
%
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action having the effect of an acquittal except in the following circum-
stances (MILPERSMAN, art. 3610200,12a; MARCORSEPMAN, par. 6106.la):

a. When such action is based on a judicial determination
not going to the merits of the issue of the factual gquilt of the respon-
dent; or

b. when the judicial proceeding was conducted in a State
or foreign court and the separation is in the best interest of the naval
service, as determined by the Secretary of the Navy on a case-by-case
basis.

3. Although a servicemember is processed and appropriately
recommended for an OTH, the member may nevertheless still be awarded an
honorable or general discharge if the separation or higher authority
considers such to be warranted based on an overall evaluation of the
member's current period of service. MILPERSMAN, art. 3640370.1c(2)(C);
MARCORSEPMAN, par. 6309.2b(2)(b).

4. Conduct in the civilian community of a member of a Reserve
component who is not on active duty for training may form the basis for
characterization under other then honorable conditions, only if such
conduct affects directly the performance of military duties, e.g., conduct
that results in incarceration excluding the member from participating in
drills or being mobilized. Such conduct may form the basis of character-
ization as general under honorable conditions, only if such conduct has an
adverse impact on the overall effectiveness of the naval service including
military morale and efficiency, e.g., discreditable involvement with civil
authorities, while not on active duty for training and, while wearing the
navy uniform without authorization. MILPERSMAN, art. 3610300.4d; MARCOR-
SEPMAN, par. 6107.2c(4).

5. When the separation is based solely on a court-martial where
the sentence of a punitive discharge was remitted or suspended by the same
court-martial convening authority, the processing package shall be
forwarded to Commander, Naval Military Personnel Command, via that
convening authority for endorsement. Commander, Naval Military Personnel
Command will review each of these endorsements prior to any decision on
administrative separation. Those cases, where the convening authority who
suspended or remitted the punitive discharge has not seen the administra-
tive discharge case, will be returned for appropriate endorsement. 1In
keeping with established time goals for processing administrative discharge
cases (section 0703 E below), convening authorities should take no longer
than ten working days in providing their endorsements. MILPERSMAN
3610200.5.

0605 BASES FOR SEPARATING ENLISTED PERSONNEL

A, General. This section lists the bases or specific reasons for
administratively separating enlisted personnel. The involuntary separation
of a member requires the utilization of either the notification or adminis-
trative board procedure as indicated. These procedures and the required
format for counseling are discussed in detail in chapter VII of this study
guide. There are 15 specific reasons for separation. They are:
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, 1. Expiration of enlistment or fulfillment of service obliga-
N
L\ 2 selected change in service obligation;
{ 3. convenience of the Government;
.
) 4. disability;
~ 5. defective enlistment and induction;
t
o 6. entry level performance and conduct;
0
Q‘ 7. unsatisfactory performance;
W
Y 8. homosexuality;
(
- 9. drug abuse rehabilitation failure; r
- prhe
)
- 10. alcohol abuse rehabilitation failure; 'Tﬁ
O
» 11. misconduct; ;ﬁs
p bty
o™ 12. separation in lieu of trial by court-martial; g
~ Y
b 13. security; 3
j N
Ky 14, unsatisfactory participation in the Ready Reserve; and éﬁ;
g; 15. separation in the best interest of the Government. o
) 1
:‘ These reasons are discussed in detail below. :':
\
A
b B. Bases for separation defined. This subsection lists the types of :$§
X

separations available for the particular bases of separation, the appli-
3 cable procedures, including counseling, where required, and defines these
3 bases in general terms.

;L’
.
P “‘

cd

: rod
P‘.
\ ) 1. Expiration of enlistment or fulfillment of service obli- bﬁ}
L gation. MILPERSMAN, art. 3620150; MARCORSEPMAN, par. 1005. Ef,
e e
1Y a. Honorable, general, or ELS. ~
1 'I‘.’
j' b. Self-explanatory. ::.'
) Q: ]
2. Selected change in service obligation. MILPERSMAN, art. "‘.
pe 3620100; MARCORSEPMAN, par. 6202. MLY%
2 a. Honorable, general or ELS. 5%
N it
:: b. General demobilization, reduction in strength, and Hﬁk
o other "early-outs." ek
' 0t
e
: %
5 '
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:h:. 3. Convenience of the Government
¥
:%::‘: a. Honorable, general, or ELS.

\
O
i b. Notification procedure utilized generally.
,t..,l': c. Specific grounds. These are the subcategories of the
e convenience~of-the-Government basis for discharge.
I'
's' (1) Dependency or hardship. MILPERSMAN, art. 3620210;
e MARCORSEPMAN, par. 6407. This ground envisions a member voluntarily
‘-‘ initiating a request setting forth:

A

W
\ :: (a) Genuine dependency or undue hardship;

-
:'."": (b) not temporary in nature;

, (c) arisen or aggravated since the member's entry
A into service;

ﬂﬂ
...‘-: (d) in which every reasonable effort has been
ot made to eliminate the hardship;
9 (e) that a discharge will in fact alleviate the
e .
;_F& hardship; and

By
O (f) that no other means are available.
3 \'1“.

ot

S Unlike the Navy, the Marine Corps provides for a
- three-member advisory board to be convened by the marine commander exer-
oS cising special court-martial jurisdiction over the servicemember to hear
o the member's case. MARCORSEPMAN, par. 6407.6.
e
o (2) Pregnancy or childbirth. This is a voluntary
SR separation initiated upon written request by the female servicemember. The

request may be denied in the best interest of the naval service if, for

N

. ‘::‘ example, the member is serving in a critical rate, has received special
e compensation during the current enlistment, has not completed obligated
oy service incurred, or has executed orders in a known pregnancy status.

f§3 MILPERSMAN, art. 3620220; MARCORSEPMAN, par. 6408,

bl (3) Parenthood. MILPERSMAN, art. 3620200.lc; MARCOR-

3?' SEPMAN, par. 6203.1.

§

. (a) Notification procedure utilized.

N

R o

‘ (b) Counseling required.

'1 (c) Applicable when member is unable to perform

Wy duties satisfactorily, or is unavailable for worldwide assignment, due to

'!:: parenthood.

e

‘ (4) Conscientious objection. Persons who by reason of

, religous training or belief have a firm, fixed and sincere obligation to

’:'.:: participate in war in any form or the bearing of arms may claim

1:0..
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conscientious objector status. MILPERSMAN, arts. 3620200.1d, 1860120;
MARCORSEPMAN, par. 6409.

(5) Surviving family member (inductees only). MIL-
PERSMAN, art. 3620240; MARCORSEPMAN, par. 6410.

(6) Sole surviving son or daughter. MILPERSMAN, art.

3620245.

(7) Alien. This is a voluntary request initiated upon
the written request of the servicemember. The request may be denied in the
best interest of the naval service if, for example, the member is serving
in a critical rate, has received special compensation during the current
enlistment, or has not campleted obligated service incurred. MILPERSMAN,
art. 3620260,

(8) Other designated physical or mental conditions.
These are involuntary separations, where counseling is required, unless
otherwise indicated, and notification procedures are utilized.

(a) Obesity. The Navy treats obesity in general
as a convenience-of-the-Government matter. The Marine Corps considers only
pathologically caused obesity (certified by a medical board) as a conven-
ience-of-the-Government matter. If a Marine's obesity is not medically
caused and results simply from an inability to push oneself away from the
dinner table, then the Marine Corps processes such an individual for
unsatisfactory performance instead of convenience of the Government.
MARCORSEPMAN, pars. 6203.2a(l), 6206.1.

(b) Motion/air sickness, when verified by medical
opinion.

(c) Enuresis (bed-wetting)/somnambulism (sleep-
walking). The Navy and Marine Corps process only such individuals whose
behavior has been medically confirmed.

(d) Allergies, e.g., uniform material, bee
stings.

(e) Excessive height.

NOTE: (b), (c), (d), and (e) do not require counseling
prior to prncessing.

(£} Personality disorder. Separation processing
is discretionary with the member's commanding officer. In order for this
to be a proper basis for separation, a two—-part test must be satisfied.
First, a psychiatrist or psychologist must diagnose the member as having a
personality disorder which is such as to render the member incapable of
serving adequately in the naval service. Second, there must be documented
interference with the member's performance of duty. MILPERSMAN, art.
3620200; MARCORSEPMAN, par. 6203.3,
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4. Disability. MILPERSMAN, art. 3620270; MARCORSEPMAN, ch. 8.

a. Honorable, general or ELS. A member may be separated
for disability in accordance with the Disability Evaluation Manual, SECNAV-
INST 1850.4 series.

b. A medical board must determine that a member is unable
to perform the duties of his or her rate in such a manner as to reasonably
fulfill the purpose of his or her employment on active duty.

5. Defective enlistment and induction

a. Minority. MILPERSMAN, art. 3620285; MARCORSEPMAN, par.
6204.1.

(1) Notification procedure utilized.

(2) Member may be separated for enlisting without
proper parental consent prior to reaching the age of majority. The type of
uncharacterized separation is governed by the member's age when separation
processing is commenced/completed.

(a) If member is under age 17, the enlistment is
void and the member will be separated with an order of release from the
custody and control of the Navy or Marine Corps.

(b) If the member is age 17, the member will be
separated with an entry level separation only upon the request of the
member 's parent or guardian within 90 days of the member's enlistment.

(c) If the member has attained the age of 18,
separation is not warranted under this article, since the member has
effected a constructive enlistment. MARCORSEPMAN, par. 6107.3b.

b. Erroneous enlistment. MILPERSMAN, art. 3620280;
MARCORSEPMAN, par. 6204.2.

N
(1) Notification procedure utilized. 'o.‘
"‘
AN
(2) Honorable, ELS, or order of release by reason of v::;
void enlistment. "
\AJ
(3) A member may be separated for erroneous enlist- :'..\
ment, if the enlistment would not have occurred had certain facts been ¢
known, and there was no fraudulent conduct on the part of the member, and W
the defect is unchanged in material respects. )
¢. Fraudulent entry into naval service. MILPERSMAN, art. b
3630100; MARCORSEPMAN, par. 6204.3. o
J
(1) Honorable, general, OTH or ELS, or order of ;‘.-
release. t‘
“\
3
]
:'3"
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(2) Notification procedure utilized unless issuance of
OTH is desired, or misrepresentation includes preservice homosexuality, in
which case the administrative board procedure must be utilized. Processing
is unnecessary where the commanding officer opts to retain and the defect
i1s no longer present or the defect is waivable and the waiver is obtained
from the Commander, Naval Military Personnel Command or the Commandant of
the Marine Corps, as appropriate.

(3) A member may be separated for fraudulent entry for
any knowingly false representation or deliberate concealment pertaining to
a qualification of military service [other than the false representation of
age by a minor (Navy only)].

d. Other defective enlistment. MILPERSMAN, art. 3620283;
MARCORSEPMAN, par. 6402,

(1) Honorable, ELS, or order of release,
(2) A member may be separated on this basis if:

(a) As the result of a material misrepresentation
by recruiting personnel, upon which the member reasonably relied, the
member was induced to enlist or reenlist for a program for which the member
was not qualified;

(b) the member received a written enlistment
commitment from recruiters which cannot be fulfilled; or

(c) the enlistment was involuntary.

6. Entry level performance and conduct. MILPERSMAN, art.
3630200; MARCORSEPMAN, par. 6205,

a. Entry level separation (ELS).
b. Notification procedure utilized.
¢. Counseling required,

d. This basis for separation is only applicable to members
in an entry level status, in essence, the first 180 days of continuous,
active military service. A member may be separated if it is determined
that he or she is unqualified for further military service by reason of
unsatisfactory performance or conduct, or both, as evidenced by incapa-
bility, lack of reasonable effort, failure to adapt to the naval environ-
ment, or minor disciplinary infractions. Nothing in this provision
precludes separation of a member in an entry level status under another

- basis for separation discussed in this chapter.

s

j: 7. Unsatisfactory performance. MILPERSMAN, art. 3630300;
N MARCORSEPMAN, par. 6206,

a. Honorable or general.

b. Notification procedure utilized.
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c. Counseling required.

d. A member may be separated for unsatisfactory perfor-
mance, as characterized by performance of assigned tasks and duties that is
not contributory to unit readiness and/or mission accomplishment as docu-
mented in the service record, or failure to maintain required proficiency
in rate as demonstrated by below average evaluations (Marine Corps) or two
consecutive enlisted performance evaluation (Navy), regular or special,
with unsatisfactory marks for professional factors of 1.0 in either
military or rating knowledge or with an overall evaluation, where appli-
cable, of 2.0. This basis for separation may not be used for separation of
a member in an entry level status. Unsatisfactory performance is not
evidenced by disciplinary infractions; cases involving only disciplinary
infractions should be processed under misconduct. The Marine Corps
includes unsanitary habits and failure to conform to weight standards (not
the result of a pathological or organic condition) as examples of unsatis-
factory performance. MARCORSEPMAN, par. 6206.

8. Homosexuality. MILPERSMAN, art. 3630400; MARCORSEPMAN, par.

6207.

a. Characterization of separation. Honorable, general,

OTH, or ELS.

(1) A separation under other than honorable conditions
by reason of homosexuality may be issued only if there is a finding that
during the current term of service the member attempted, solicited, or
committed a homosexual act in one or more of the following circumstances:

(a) By using force, coercion, or intimidation;
(b) with a person under 16 years of age;

(c) with a subordinate in circumstances that
violate custamary military superior-subordinate relationships;

(d) openly in public view;

(e) for compensation;

(£) aboard a military vessel or aircraft; or

(g) in another location subject to military
control under aggravating circumstances noted in the findings that have an
adverse impact on discipline, good order, or morale comparable to the
impact of such activity aboard a vessel or aircraft.

(2) In all other cases, the characterization of the
separation is to reflect the character or description of the member's
service.

b. Procedure. Administrative board procedure utilized.

(1) Inquiry. A commanding officer or officer in

charge, who receives apparently reliable information indicating that
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separation of a member of his or her unit or organization is warranted,
shall inquire thoroughly into the matter to determine all the facts and

circumstances of the case.

3
(' . (2) Disposition. If, upon completion of the inquiry,
:0“, the commanding officer determines that there is not probable cause to
:::;1 believe that one or more of the circumstances for which separation is
.:: authorized has occurred, the commander should promptly terminate all action
) on the case. Otherwise, the commanding officer shall initiate adminis-
'.'.W trative separation proceedings, in accordance with applicable regulations,
ae: as discussed in chapter VII of this text. 1In the Navy, if the basis for
AON homosexuality is evidenced solely by a court-martial conviction and the
iy court-martial convening authority has remitted or suspended a punitive
) :; discharge, the case should be forwarded to that court-martial convening
N} oA authority for endorsement prior to forwarding the case to Commander, Naval
(» Military Personnel Command. MILPERSMAN, art. 3630400.4a,
}-_ c. Definitions
.-Q; (1) A "homosexual act” means bodily contact, actively
el undertaken or passively permitted, between members of the same sex for the
. purpose of satisfying sexual desires.
N (2) "Homosexual" means a person, regardless of sex,
K who engages in, desires to engage in, or intends to engage in homosexual
K-> acts,
N
h (3) "Bisexual™ means a person who engages in, desires
("“' to engage in, or intends to engage in homosexual and heterosexual acts.
(L
"y d. Policy
A
P (1) Homosexuality is considered to be incompatible
s with military service. Members are to be separated administratively, if
; one or more of the following three approved findings is made:
R
:.'::. (a) The member has engaged in, attempted to
Z':n.' engage in, or solicited another to engage in, a homosexual act or acts,
ey unless there are approved further findings that:
!
. -1- Such conduct is a departure from the
‘-‘ﬁ member 's usual and customary behavior;
‘ .
: -2- such conduct under all the circumstances
b is unlikely to recur;
0
L -3- such conduct was not accomplished by use
.\_3 of force, coercion or intimidation by the member during the period of
b military service;
‘p:'
"’x‘ -4~ under the particular circumstances of
)"' the case, the member's continued presence in the naval service is
consistent with the interest of the naval service in proper discipline,
%‘E good order and morale; and
ah
Al
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-5~ the member does not desire to engage in
or intend to engage in homosexual acts.

(b) The member has stated that he or she is a
homosexual or bisexual, unless there is a further finding that the member
is not a homosexual or bisexual.

(c) The member has married or attempted to marry
a person known to be of the same biological sex (as evidenced by the
external anatomy of the persons involved) unless there are further findings
that the member is not a homosexual or bisexual and that the purpose of the
marriage or attempt was the avoidance or termination of military service.

(2) A member may be administratively separated from
the naval service on the basis of preservice, prior service, or current
service homosexual conduct or statements,

(3) Undisclosed preservice homosexuality constitutes a
fraudulent enlistment. The standards and procedures for separation by
reason of homosexuality shall apply, but the basis for, and characteri-
zation of, separation are to be in accordance with regulations governing
separation by reason of defective enlistment due to fraudulent entry into
the naval service.

9. Drug abuse rehabilitation failure. MILPERSMAN, art.
3630500; MARCORSEPMAN, par. 6208.

a. Honorable, general or ELS.
b. Notification procedure utilized.

Cc. A member who has been referred to a formal program of
rehabilitation for personal drug abuse, in accordance with OPNAVINST 5350.4
series or MCO 5300.12 series, may be separated for failure through
inability or refusal to participate in, cooperate in, or successfully
complete such a program when:

(1) There is a lack of potential for continued naval
service; or

(2) long-term rehabilitation is determined necessary
and the member is transferred to a civilian medical facility for rehabili-
tation.

d. Nothing in this provision precludes the separation
under any other basis for separation discussed in this chapter, in appro-
priate cases, of a member who has been referred to such a program. For
example, a member who abuses drugs, after having completed a drug abuse
rehabilitation program, may also be separated by reason of misconduct due
to drug abuse, discussed later in this chapter.

10. Alcohol abuse rehabilitation failure, MILPERSMAN, art.
3630550; MARCORSEPMAN, par. 6209.

a. Honorable, general or ELS.
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b. Notification procedure utilized.

c. A member who has been referred to a formal program of
rehabilitation for personal alcohol abuse, in accordance with OPNAVINST
5350.4 or MCO 5370.6A, may be separated for failure, through inability or
refusal, to participate in, cooperate in, or successfully complete such a
program when:

(1) There is a lack of potential for continued naval
service; or

(2) long-term rehabilitation is determined necessary
and the member is transferred to a civilian medical facility for rehabili-
tation.

d. Nothing in this provision precludes the separation
under any other basis for separation discussed in this chapter, in appro-
priate cases, of a member who has been referred to such a program.

11, Misconduct. MILPERSMAN, arts. 3630600, 3630620; MARCOR~-
SEPMAN, par. 6210.

a. Honorable, general, OTH or ELS.

b. Administrative board procedure utilized in all cases
except, as noted below, with respect to the subcategories of minor disci-
plinary infractions and pattern of misconduct.

c. Counseling required only for the subcategories of minor
disciplinary infractions and pattern of misconduct.

d. Subcategories. There are £five subcategories under
misconduct: Minor disciplinary infractions, pattern of misconduct, drug
abuse, commission of a serious offense, and civilian convictions.

(1) Minor disciplinary infractions

(a) "Minor disciplinary infractions" is defined
as a series of at least three minor disciplinary infractions appropriately
disciplined under Article 15, UCMJ, and documented in the service record,
within one enlistment. (The Marine interpretation of this provision is
that it is not even necessary that the infractions resulted in NJP, only
that they be documented in the service record, e.gq., a page 1l counsellng/
warning regardlng extra military instruction.) (The Navy 1nterpretat10n of
this provision is that the UCMJ violations must be between 3 and 8 in
number, non-drug related, and, in fact, punished under the UCMJ. If one or
more of the violations cited could have resulted in a punitive discharge,
or there are three or more periods of unauthorized absence of more than
three days duration each, or there are three or more punishments under the
UCMJ (NJP's) within the current enlistment, processing in the Navy should
be effected for pattern of misconduct rather than minor disciplinary
infractions.) If separation of a member in entry level status is warranted
solely by reason of minor disciplinary infractions, processing should be
under entry level performance and conduct, rather than misconduct (minor
disciplinary infractions).
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(b) Counseling required.

(c) In the Marines, a commanding officer may
elect to use the notification procedure, vice the administrative board
procedure, if an OTH will not be recommended in the case. If the comman-
ding officer contemplates recommending an OTH, the administrative board
procedure must be utilized.

(d) In the Navy, notification procedures should
always be used for minor disciplinary infractions; however, if any of the
offenses for which the member is being processed has a punitive discharge
authorized in the table of maximum punishments, then misconduct commission
of a serious offense is the proper basis for processing.

(2) Pattern of misconduct

(a) "pattern of misconduct® is defined as a
pattern of more serious misconduct consisting of two or more discreditable
involvements with civil or naval authorities or two or more instances of
conduct prejudicial to good order and discipline within one enlistment.
Such a pattern may include both minor and more serious infractions. (For
the Navy, the latest offense must have occurred while assigned to the
parent command.) A pattern of misconduct includes the following:

~-1- Any established pattern of involvement
of a discreditable nature with civil or naval authorities [the Navy inter-
prets this provision to include two or more civilian convictions for
misdemeanors, three or more punishments under the UCMJ (NJPs or courts-
martial), or any cambination of three minor civilian convictions for
misdemeanors or punishments under the UCMJ. MILPERSMAN, art.
3630600.1a(2) ];

-2- an established pattern of minor unautho-
rized absences;

-3- an established pattern of dishonorable
failure to pay just debts; or

-4- an established pattern of dishonorable
failure to contribute adequate support to dependents or failure to comply
with orders, decrees, or judgments of a civil court concerning support of
dependents.

(b) Counseling required.

(c) A commanding officer may elect to utilize the
notification procedure, vice the administrative board procedure, in a case
in which an OTH is not sought or will not be recommended.

(3) Drug abuse

(a) A member may be separated for even a single
drug-related incident. OPNAVINST 5350.4 defines a drug-related incident,
in pertinent part, as: "Any incident in which drugs are a factor. For the
purposes of this instruction, voluntary self-referral, use or possession of
drugs or drug paraphernalia, or drug trafficking constitute an incident."
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(b) As stated above, even mere possession of drug ;',;
paraphernalia may result in separation. Drug abuse paraphernalia, as ;.
defined in OPNAVINST 5350.4, includes: "All equipment, products, and 25
' materials of any kind that are used, intended for use, or designed for use ,';
( in injecting, ingesting, inhaling, or otherwise introducing into the human ‘
e body marijuana, narcotic substances, or othe: controlled substances in s
t.: < violation of law." _
Lo o
(c) If the drug incident involves drug traffic- E's-
3." X king, processing for separation is mandatory. .o.':
\
s (d) For a senior enlisted member (USN E-7/USMC o
: 33 E-6, and above), processing for separation is mandatory, even for a single !
) ~ incident. OPNAVINST 5350.4; MCO P 5300.12 series. 2
W (e) In the Navy, the policy governing separation 5
processing for junior enlisted personnel (E-1 through E-6) depends on the
i number of incidents and the member's drug dependency and potential for 9
oy future service. OPNAVINST 5350.4 series. b,
~ ‘=)
! -1- First incident and nondependent. A o
5 member may be retained if he/she exhibits exceptional potential and desire '.
® for further useful service as determined by the CO. If retained, the =X
D2 member shall be disciplined, as appropriate, and afforded Level I or II %Y
e drug education/rehabilitation. A member not meeting these criteria shall b
i be processed for separation. ;’
e ¢
NG -2~ First incident and drug-dependent &
-a- A member who is E-1 to E~3, or who .
,:[-I{ is E-4 with less than two years of active service, is considered to have no ":;
o potential for further useful service. He/she shall be detoxified when :::
-}t. ’ appropriate, processed for immediate separation, and offered VA treatment X
L at the time of separation. N
,T) -b- A member who is E-4 with over two "
N ;“* years of active service, or who is E-5 or E-6, may be afforded in-service "y
X rehabilitation (Level III) if he/she exhibits exceptional potential and 3
:;, desire for further useful service and high probability for successful h
K rehabilitation as determined by the CO. A member not meeting these l:'g
o criteria shall be detoxified when appropriate, processed for immediate
o separation, and offered VA treatment at the time of separation. =
. b
-3~ Second incident. A junior enlisted X
," member who commits a second drug offense will be processed immediately for .
o separation after completion of disciplinary action, as appropriate. No N
- waivers of the requirement to process for separation with two separate drug ‘
i:" S incidents will be authorized. v
.’ N
"': (f) In the Marine Corps, the policy governing ':7
K separation processing for junior enlisted personnel (E-1 through E-5) A
s depends on the number of incidents and the potential for future service. v
_ MCO P 5300.12 series.
wyd ;
) '
‘ﬂ-ﬂ A
W $
R 6-18
@
ﬁ.l -’- AN " { I A e b -

i
W y N 8t
";'n’.‘n’f‘n'.‘u'.'a Ay . ' " \.l'lli,l.l.‘ ) . ) "' had '. ‘! 3

(XX l.u. v



g Y R YT Y TN Y WY Y UV O T T W T O T T T I TR T AT R A TRITRS TR T R R ITATRT TG T ERTRT LT RT R R AT AR TR n.-\\QV‘

-1- First drug incident. The CO must
process if he/she determines that the member has no potential for future
useful service. Otherwise, after appropriate discipline and counseling,
the CO may retain the member and document the drug incident in accordance
with MCO 5300.12 series.

-2- Second drug incident. The (0O must
process if he/she determines that the member has no potential for future
useful service., If the CO determines that the member has exceptional
potential for further useful service, he/she may, after appropriate
discipline and counseling, retain the member, documen* the drug incident,
and inform the Commandant of the Marine Corps that the member is being

retained.

-3~ Third drug incident. The CO must
process if he/she determines that member has no potential for future useful
service, If the CO determines that the member has exceptional potential
for further useful service, a waiver for continued naval service must be
requested from the Commandant of the Marine Corps. Such a waiver will be
granted only under the most unusual circumstances.

(g) A medical officer's opinion or Counseling and
Assistance Center evaluation of the member's drug dependency as evaluated
subsequent to the most recent drug incident must be included with the case
submission.

(h) Characterization of discharge. Under most
circumstances involving possession, use and/or trafficking, the member will
receive an other than honorable (OTH) discharge. If evidence of the
drug-related incident was derived from a urinalysis test, the characteri-
zation of the discharge depends upon the circumstances under which the
urine sample was obtained. Generally, if the urinalysis results could be
used in disciplinary proceedings, it can be used to characterize an admin-
istrative discharge as less than honorable. Some reasons for ordering
urinalysis tests which yield results which can be used in disciplinary
proceedings, and therefore can be utilized to characterize a discharge as
other than honorable, include:

-1- Search or seizure (member's consent, or
probable cause);

-2- inspections [random  samples, unit
sweeps, service-directed samples, rehabilitation facility staff (military
only)]; and

-3- medical tests for general diagnostic
purposes.

(i) Examples of fitness-for-duty urinalysis
results which cannot be used in disciplinary proceedings, and therefore
cannot be used to characterize a discharge as other than honorable include:
Command-directed tests, competence—for-duty exams, drug rehabilitation
tests, mishap/safety investigation tests, aftercare testing.
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(j) If the urinalysis result is not usable to
characterize the discharge as other than honorable, the commanding officer
may then elect to use the notification procedure vice the administrative
board procedures.

(k) Example: SN Jones has had two previous
nonjudicial punishments: One for wrongful possession and use of marijuana,
and the other for a random urinalysis ordered by higher authority. Follow-
ing the last NJP, his commanding officer ordered him to submit to a urinal-
ysis screening to determine his fitness for duty. SN Brown, the roommate
of SN Jones, was also ordered to submit a urine sample for screening for
fitness-for-duty purposes. SN Brown has been a 4.0 sailor with absolutely
no prior indication of drug usage. The results of both tests were positive
for THC (marijuana). The commanding officer convened an administrative
board for each sailor, the grounds for separation processing of which was
misconduct due to drug abuse. What evidence can each board consider?

SN Jones: In determining whether to retain
or separate SN Jones, the board may consider both nonjudicial punishments
and the positive urinalysis result. Wwhen determining the characterization
of discharge, however, the board may only consider the two nonjudicial
punishments. Since the urinalysis was ordered for the purpose of deter-
mining fitness for duty only, it cannot be used by the board in arriving at
the proper characterization of Jones' service. He still could receive an
OTH because of the previous nonjudicial punishments.

SN Brown: The fitness-for-duty urinalysis
result can only be used by the board in determining whether to retain or
separate SN Brown. It cannot be used to characterize a discharge as other
than honorable. Therefore, if the board recommends separation, it would be
characterized as type warranted by service record, i.e., honorable in
Brown's case. It is important to note that, since Brown could not have
received an OTH discharge, the CO could have elected to process him under
the notification procedures instead of the administrative board procedures.

(1) In the Navy, if the basis for drug processing
is evidenced solely by a court-martial conviction and the court-martial
convening authority has remitted or suspended a punitive discharge, the
case should be forwarded to that court-martial convening authority for
endorsement prior to forwarding the case to Commander, Naval Military
Personnel Command. MILPERSMAN, art. 3630620.3c.

(4) Commission of a serious offense. A member may be
separated for commission of a serious military or civilian offense under
the following circumstances:

(a} The specific circumstances of the offense
warrant separation; and

(b) a punitive discharge would be authorized for
the same, or a closely related, offense under the UCMJ.

A member may not be separated on the basis of
conduct that has been the subject of judicial proceedings resulting in an
acquittal or its equivalent, except in the circumstances discussed in
section 0604E2 above.
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In the Navy, if the basis for processing under
this provision is evidenced solely by a court-martial conviction and the
court-martial convening authority has remitted or suspended a punitive
discharge, the case should be forwarded to that court-martial convening
authority for endorsement prior to forwarding the case to Commander, Naval
Military Personnel Command. MILPERSMAN, art. 3630600.1(b)(3).

(5) Civilian conviction

(a) A member may be separated upon conviction by
civilian authorities, foreign or domestic, or action taken which is tanta-
mount to a finding of guilty, including similar adjudications in juvenile
proceedings, when the specific circumstances of the offense warrant separa-
tion, and the following conditions are present:

-1- A punitive discharge would be authorized
for the same, or a closely related, offense under the Manual for Courts-

Martial, 1984; or

-2- the sentence by civilian authorities
includes confinement for 6 months or more without regard to suspension or
probation,

(b) Separation processing may be initiated
whether or not a member has filed an appeal of a civilian conviction or has
stated an intention to do so. However, execution of an approved separation
should be withheld pending the outcome of the appeal or until the time for
appeal has passed, unless the member has requested separation or the
member's separation has been requested by CNO or CMC, and such requests
have been approved by the Secretary of the Navy, who may direct that the
member be separated prior to final action on the appeal.

e. While sexual perversion is not a specific basis for
separation, paragraph 6210.4 of the MARCORSEPMAN indicates that marines
involved in the commission of lewd and lascivious acts, scdomy, indecent
exposure, indecent act(s) with, or assault upon, a child, or acts for
compensation shall be processed for separation under commission of a
serious offense or civilian conviction, as appropriate.

12. Separation in lieu of trial by court-martial. MILPERSMAN,
art. 3630650; MARCORSEPMAN, par. 6419.

a. Characterization of service will ordinarily be OTH, but
a higher characterization may be warranted in some circumstances.

b. Both the Navy and Marine Corps permit a member to
request in writing a discharge to avoid trial by general or special court-
martial, provided that a punitive discharge is authorized for the
offense(s) preferred. The escalator clause at R.C.M. 1003(d), MCM, 1984,
may be used to determine if a punitive discharge is authorized, provided
the charges have been referred to a court-martial authorized to adjudge a
punitive discharge. In the written request, the member shall state that he
understands:
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(1) The elements of the offense(s) charged, and
acknowledges guilt of one or more of the offenses charged, or of any lesser
included offense, for which a punitive discharge is authorized;

(2) that characterization of service as under other
than honorable conditions is authorized; and

(3) the adverse nature of such a characterization of
service and the possible consequences thereof.

The request shall also include:

' 3

(1) An acknowledgement of gquilt of one or more ::a;,
offense(s) charged, or of any lesser includaed offenses, for which a :,:.;-
punitive discharge is authorized; ::::-

b

(2) a summary of the evidence or a list of documents X
(or copies thereof) provided to the member pertaining to the offense(s) for o
which a punitive discharge is authorized; and .:::.

.0,
1,

(3) as a condition precedent to approval of the ::'::
request, the member, if serving in paygrade E-4 or above, must also request :::g;
administrative reduction to paygrade E-3.

Upon approval of a servicemember's request for :::
separation in lieu of trial by court-martial, such member will be reduced '}-
to paygrade E-3 pursuant to his or her request. The Navy also requires ,..!t
that the member's request, when forwarded by the command to the separation :.;{j_
authority, include the results of a medical exam attesting to the member's
mental competence. MILPERSMAN, art. 3630650.3c(l). The incriminating e
statement by the member or member's counsel is not admissible against the :::';'
servicemember in a courts-martial except as provided in the Military Rules .:-I
of Evidence 410. In United States v. Colcol, 16 M.J. 479 (C.M.A, 1983), :'::}
the Court of Military Appeals held, where a witness had been an accomplice -::,n
of the accused and was to receive an OTH discharge in lieu of trial by .
court-martial, that the promise of discharge was equivalent to a promise of "
transactional immunity and the defendant was entitled to notice of the ::.:
witness' administrative separation, discovery of the defendant's OTH 5.::
request, and cross-examination of the witness' request/statement. 0

(W
‘l
13. Security. MILPERSMAN, art. 3630700; MARCORSEPMAN, par. 6212. i
Wi
a. Honorable, general, OTH, or ELS. ':'.::
(X
'R
b. The notification procedure is utilized, except when an ::;:
OTH discharge is warranted, in which case the administrative board W
procedure is utilized.
w
c. A member may be separated by reason of security when W
retention is clearly inconsistent with interests of national security. :f;n
e
'2;
Py
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14, Unsatisfactor rticipation in the Ready Reserve.
MILPERSMAN, art. 3630800; MAR;CORSEL'EPMAN, par. 6213.

a. Honorable, general or OTH.

b. The notification procedure is utilized, except when an
OTH discharge is warranted, in which case the administrative board
procedure is utilized.

¢. A member may be separated by reason of unsatisfactory
performance under criteria established in BUPERSINST 5400.42 or MCO
P1000R.1, as applicable. In the Navy, unsatisfactory participation
includes the member's failure to report for physical examination or failure
to sukmit additional information in connection therewith as directed.
Discharge proceedings shall not be initiated until 30 days after second
notice has been given to the member.

15. Separation in the best interest of the service. MILPERSMAN,
art. 3630900; MARCORSEPMAN, par. 6214.

a. Honorable, general, or ELS.

b. The notification procedure is utilized, but the member
has no right to an administrative board.

c. The Secretary of the Navy may direct the separation of
any member in those cases where none of the previous reasons for separation
apply, or where retention is recommended following separation processing
under any other bases for separation discussed above, and separation of the
member is considered in the best interest of the service by the Secretary.
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0606 U.S. GOVERNMENT BENEFITS LIST AS THE RESULT OF SPECIFIC TYPES OF

DISCHARGES
Eligibility Based on
Type of Discharge
a e
s a
— — H WSyt
o I o e
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VA Benefits -
Ve
Wartime disability compensation NE NE A A E E s{
Wartime death compensation NE NE A A E E Qc
Peacetime disability compensation NE NE A A E E m
Peacetime death compensation NE NE A A E E L
Dependency and indemnity compensation to &
survivors NE NE A A E E g,
Education assistance NE NE A A E E ‘k:
Pensions to widows and children NE NE A A E E 0
Hospital and domiciliary care NE NE A A E E &E
Medical and dental care NE NE A A E E e
Prosthetic appliances NE NE A A E E i
Seeing-eye dogs, mechanical and R
electronic aids NE NE A A E E ;{
! Burial benefits (flag, headstones, e
4 national cemetaries, expenses) NE NE A A E E "
' g Special housing NE NE A A E E b
Vocational rehabilitation NE NE A A E E
Survivor's educational assistance NE NE A A E E s
Home and business loans ¥
Autos for disabled veterans NE NE A A E E .
Inductees reenlistment rights NE NE A A E E )

Note: This chart shows the eligibility for benefits based on the type of
discharge. It does not indicate other requirements that must be met. 'A’ 3
indicates eligible only if the administering agency determines that, for
its purposes, the discharge was not under dishonorable conditions. 'E'
indicates eligible and 'NE' indicates not eligible.

APPENDIX I-1
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Military Benefits
Mileage NE NE NE NE E E
Payment for accrued leave NE NE NE NE E E
Transportation for dependents & household goods NE NE NE NE E E
Retain and wear uniform home NE NE NE NE E E
Notice to employer of discharge NE NE NE NE E E
Award of medals, crosses and bars NE NE NE NE E E
Admission to Naval Home NE NE NE NE E E
Board for Correction of Naval Records E E E E E E
Death gratuity NE NE A A E E
Use of wartime title and wearing of uniform NE NE NE NE E E
Naval Discharge Review Board NE NE E E E E
Other Benefits
Homestead preference NE NE NE NE E E
Civil Service employment preference NE NE NE NE E E
Credit for retirement benefits NE NE NE NE E E
Naturalization benefits NE NE NE NE E E
Employment as District Court bailiffs NE NE NE NE E E
D.C. police, fireman, & teacher retirement NE NE NE NE E E
credit

Housing for distressed families of veterans NE NE A A E E
Farm loans and farm housing loans NE NE A A E E
Jobs counseling, training and placement NE NE A A E E
Social Security wage credits for WWII service NE NE A A E E
Preference in purchasing defense housing NE NE A A E E

APPENDIX I-2
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ENLISTED ADMINISTRATIVE SEPARATION PROCESSING AND REVIEW
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CHAPTER VII

ENLISTED ADMINISTRATIVE SEPARATION PROCESSING AND REVIEW

0701 INTRODUCTION. The decision whether or not to process an enlisted
member for administrative separation is normally a matter within the
discretion of the commanding officer. 1In certain instances, however, the
bases for separation mandates separation processing. Those grounds are:

(1) Homosexuality;

(2) minority under the age of 17;

(3) fraudulent enlistment by reason of deserter from another service,
or preservice homosexual acts;

(4) drug abuse that involves the illegal use and/or possession of
drugs, if the individual has been involved in three or more drug incidents;

(5) drug abuse that includes sale or trafficking in drugs or drug
paraphernalia or possession of drugs in amounts in excess of that
reasonably considered to be for personal use;

(6) a felony conviction or commission of a felonious offense (Navy
only); and

(7) commission of a serious offense that reflects sexual perversion
[including, but not limited to, lewd and lascivious acts, sodomy, indecent
exposure, and indecent acts with, or assault upon, a child (Preliminary
notification should be provided to NMPC-66/83 before the initiation of
administrative processing in incest cases.)].

MILPERSMAN, arts. 3610200.2, 3620285.la; MARCORSEPMAN, pars. 1004,
6204, 6207, 6210, Although processing in the Marine Corps under paragraphs
(6) and (7) above is not made mandatory by the MARCORSEPMAN, Marine
commanders should consult with their cognizant separation authority to
ascertain whether there are separate local policies on mandatory
separation. Mandatory processing requires only that the case be forwarded
to the separation authority for review and final action. The separation
authority may still retain the servicemember in exceptional circumstances.
When processing is not mandatory, counseling/warning requirements apply to
most bases for involuntary enlisted separations. All involuntary enlisted
separations require the use of either the notification procedure or
administrative board procedure. The applicable procedure is cited in
chapter VI of this text in the discussion of the specific reasons for
separation. Primary references for administrative separation processing
are MILPERSMAN and NMPCINST 1910.1C of 26 Feb 1985, Subj: ADMINISTRATIVE
SEPARATION PROCEDURES, for the Navy and MARCORSEPMAN for the Marine Corps.
In addition, for processing Navy members NAVOP 013/87 should be consulted
to ascertain the appropriate separation authority.
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0702 COUNSELING

A. Bases for separation. Counseling and rehabilitation efforts are
a prerequisite to the initiation of separation processing for the following
bases for separation discussed in chapter VI of this text:

1. Convenience of the Government due to parenthood, personality
disorder, obesity and (Marines only) other designated physical or mental
conditions [MILPERSMAN 3620200; MARCORSEPMAN, par. 6203.];

2. entry level performance and conduct (MILPERSMAN, art.
3630200.2; MARCORSEPMAN, par. 6205.);

3. unsatisfactory performance (MILPERSMAN, art. 3630300.2;
MARCORSEPMAN, par. 6206.); and

4, misconduct due to minor disciplinary infractions or pattern
of misconduct (MILPERSMAN, art. 3630600.2; MARCORSEPMAN, par. 6210.).

B. When required. The counseling warning requirements are a
comnitment by the command to the member that potential for further service
exists and correction of identified deficiencies will result in
continuation on active duty. Accordingly, administrative separations will
be denied if, subsequent to this counseling, members have been processed
for administrative separation without violating the counseling. This
counseling must be documented in the service record and only one service
record entry is required. For Navy personnel, the counseling requirements
must be accomplished by the member's parent command. For Marine Corps
personnel, the counseling requirement can be accomplished at any command to
which the member was assigned during the current enlistment. If more than
one entry is made, the last entry applies, i.e., it must be violated prior
to initiating administrative separation processing. Thus, administrative
separation cases, which contain an unviolated counseling warning, must be
rejected by the separation authority.

C. Content and form. In any case in which counseling is required,
the member should be afforded an opportunity to overcome his or her
deficiencies. The command's efforts to counsel the member should be
documented in the member's service record and must include the following
information:

1. Written notification concerning deficiencies or impairments;

2. specific recammendations for corrective action, indicating
any assistance that is available to the member;

3. comprehensive explanation of the consequences of failure to
undertake successfully the recommended corrective action; and

4. reasonable opportunity for the member to undertake the
recommended corrective action.
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A. L
"y, \J
Forms for the counseling warning are contained in enclosure (2) ey S
of NMPCINST 1910.1C and MARCORSEPMAN, par. 6105. This counseling warning t 'J
may be a page 13 entry or a letter in the Navy and a page 1l entry in the \
Marine Corps. It must be dated and signed by the servicemember. If the o

member refuses to sign, a notation to that effect should be made in the _
service record entry and signed and dated by an officer. A copy of the oy
counseling warning must be included in the administrative separation 0y
package. : !?
o
N
0703 NOTIFICATION AND ADMINISTRATIVE BOARD PROCEDURES tﬁﬁ:
A, General. All involuntary enlisted separations require the use of : 5“
either the notification procedure or administrative board procedure. If a 5: X
member is processed for separation for more than one reason, the QH‘E

administrative board procedure will be utilized if applicable to any one of N
the reasons for separation used in the case. The primary distinction Wt
between the two separation procedures is as follows: .
“~

o

1. Under the notification procedure, the respondent has the {;;
right to request an administrative board only if the member has six or more }:;N
years of total active and reserve naval service. ol
P

2. Under the administrative board procedure, the respondent

always has the right to request an administrative board. ‘*;"
a.ways oy
B. Notification procedure &3:4

[Nyf 9,
)
1. Notice. MILPERSMAN, art. 3640200.2; MARCORSEPMAN, par. LT

6303.3a. If the notification procedure is required, the respondent shall _
be notified in writing of the matter by his or her commanding officer. ah?
Such written notice shall include the following: ’5Q$
ey
a. Each of the specific reasons for separation that forms !\:\
the basis of the proposed separation, including the circumstances upon "ORRN

which the action is based for each of the specified reasons and a reference
to the applicable provisions of the MILPERSMAN or MARCORSEPMAN;

- -~

<
¥

s

b. whether the proposed separation could result in
discharge, release from active duty to a Reserve component, transfer from
the Selected Reserve to the Individual Ready Reserve (IRR), transfer to the
Fleet Reserve/retired 1list, if requested, release from the custody or
control of the naval service, or other form of separation;

-
-
-

o o
b

n

c. the least favorable characterization of service or
description of separation authorized for the proposed separation;

d. a statement of the respondent's right to obtain copies
of documents that will be forwarded to the separation authority supporting
the basis of the proposed separation (Classified documents summarized.);

. e

e. a statement of the respondent's right to submit
statements;

f. a statement of the respondent's right to consult with
counsel in accordance with paragraph B2 below, and, if applicable, that
nonlawyer counsel will be provided in accordance with paragraph B2b below;

7-3
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g. a statement of the right to request an administrative
board, if the respondent has six or more years of total active and reserve
naval service;

h. a statement of the right to waive the rights afforded
in subparagraphs d through g above after being afforded a reasonable
opportunity to consult with counsel, and that failure to respond shall
constitute a waiver of these rights;

(|
i. for eligible members, a statement that the proposed

separation could result in a reduction in paygrade prior to transfer to the

Fleet Reserve/retired list; and *4

3. in the Navy, a statement that the respondent's proposed h
separation will continue to be processed in the event that, after receiving e
notice of separation, the respondent commences a period of unauthorized .
absence. q
Forms for this notification may be found for the Navy in
MILPERSMAN, art. 3640200.3, and NMPCINST 1910.1C, encl. (3), and for the
Marine Corps in MARCORSEPMAN, fig. 6-2. The notification requirements set
forth in this paragraph do not apply when the member is processed for
separation by reason of convenience of the Government or disability, and
the character of service is based upon performance evaluations in the
member 's service record. If the respondent is in civil confinement, absent
without authority, in a Reserve component not on active duty, or
transferred to the IRR, the relevant additional notification procedures in
paragraph B4 below apply.

2. Counsel, MILPERSMAN, art. 3640200.2c; MARCORSEPMAN, par.
6303.3b.

a. A respondent has the right to consult with qualified
counsel (Article 27b, UCMJ, counsel who does not have any direct
responsibility for advising the convening authority or separation authority
about the proceedings involving the respondent) at the time the
notification procedure 1is initiated, except under the following
circumstances:

(1) The respondent is attached to a vessel or unit
operating away from or deployed outside the United States or away from its
overseas home port, or to a shore activity remote from judge advocate
resources;

(2) no qualified counsel is assigned and present at
the vessel, unit, or activity;

(3) the commanding officer does not anticipate having
access to qualified counsel from another vessel, unit, or activity for at
least the next five days; and

Ca*y)
™~
)
g

~
I
E’S.
Y]

(4) the commanding officer determines that the needs
of the naval service require processing before qualified counsel will be
available.
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- N b. Nonlawyer counsel shall be appointed whenever qualified
f AN counsel 1is not available under paragraph B2a above. Any appointed
Ko nonlawyer counsel shall be a commissioned officer with no prior involvement
\ N in the circumstances leading to the basis of the proposed separation and no
A involvement in the separation process itself. The nonlawyer counsel shall
o be encouraged to seek advice by telephone or other means from any judge
e advocate on any legal issue relevant to the case whenever practicable.
s When a nonlawyer counsel is appointed, the appointing letter shall state
2 , that qualified counsel is unavailable for the applicable reasons in
;s“ X paragraph B2a above and that the needs of the naval service warrant
|‘f processing before qualified counsel will be available. A copy of the
e appointing letter will be attached to each copy of the written notice of
555 separation processing.

o0
/ ;: c. The respondent may also consult with a civilian counsel
““ at the respondent's own expense. Respondent's use of a civilian counsel
f does not eliminate the requirement to furnish counsel in paragraphs B2a or

B2b above. Consultation with civilian counsel shall not delay orderly

,tj processing in accordance with this instruction.
A
:,;: 3. Response. MILPERSMAN, art. 3640200.2d; MARCORSEPMAN, par.
'w;f 6303.2c. The respondent shall be provided a reasonable period of time, not
.1 less than two working days, to respond to the notice. An extension may be
s granted upon a timely showing of good cause by the respondent. The
s‘j respondent 's election as to each of the rights set forth in paragraphs
,:;: Bld-h above shall be recorded and signed by the respondent and witnessed by
:5ﬂ respondent 's counsel, if available locally, subject to the following
Q? limitations:
S - a. If notice by mail is authorized (see B4 below) and the
;jx respondent fails to acknowledge receipt or submit a timely reply to the
N mailed notice, that fact shall constitute a waiver of rights, and an
;3} appropriate notation shall be recorded on a retained copy of the
“:; appropriate form.

O

b. If the respondent declines to respond as to the

R ~ selection of rights, such declination shall constitute a waiver of rights,
o and an appropriate notation will be made on the retained copy of the form
o provided for respondent's reply. If the respondent indicates that one or
? 3 more of the rights will be exercised, but declines to sign the appropriate
i; form, the selection of rights will be noted and an appropriate notation as
;oo to the failure to sign will be made.

. "-.

;ﬁl c. The respondent's commanding officer shall forward a
‘j: copy of the notice and the respondent's reply to the separation authority.
b, Forms for the respondent's statement of awareness may be found for the Navy
; ." in MILPERSMAN, art. 3640200.4 and NMPCINST 1910.1C, encl. (4).

?3 4. Additional notification requirements

%
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a. Member confined by civil authorities. MILPERSMAN, art.
3640200.2b; MARCORSEPMAN, par. 6303.4a. If separation proceedings have b

been initiated against a respondent confined by civil authorities, the case
may be processed in the absence of the respondent. When a board is
appropriate or required, there is no requirement that the respondent be
present at the board hearing. Rights of the respondent before the board
can be exercised by counsel on behalf of the respondent. The following
additional requirements apply:

(1) The notice shall contain the matter set forth in
section 0703B or 0703C of this chapter as appropriate. The notice shall be
delivered personally to the respondent or sent by mail or certified mail,
return receipt requested (or by an equivalent form of notice if such
service is not available for delivery by U.S. mail at an address outside
the United States). If the member refuses to acknowledge receipt of
notice, the individual who mails the notification shall prepare a sworn
affidavit of service by mail, which will be inserted in the member's
service record together with PS Form 3800,

(2) If delivered personally, receipt shall be
acknowledged in writing by the respondent. If the respondent refuses to
acknowledge receipt, an appropriate notation will be made on the form
provided for the respondent acknowledging receipt.

(3) The notice shall state that the action has been
suspended until a specific date (not less then 30 days from the date of
delivery) in order to give the respondent the opportunity to exercise the
rights set forth in the notice. If respondent does not reply by such date,
the separation authority shall treat the failure to respond as a waiver of
rights and take appropriate action.

(4) The name and address of the military counsel
appointed for consultation shall be specified in the notice.

(5) If the ~case involves entitlement to an
administrative board, the respondent shall be notified that the board will
proceed in the respondent’s absence and that the case may be presented on
respondent 's behalf by counsel for the respondent.

b. Certain reservists. MILPERSMAN, art. 3640200.2b;
MARCORSEPMAN, par. 6303.4b.

(1) If separation proceedings have been initiated
against a reservist not on active duty, the case may be processed in the
absence of the member in the following circumstances:

(a) At the request of the member;

(b) if the member does not respond to the notice
of proceedings on or before the suspense date provided therein; or

(c) if the member fails to appear at a hearing
without good cause.

The notice shall contain the matter set forth in
section 0703B or 0703C of this chapter.
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(2) If the action involves a transfer to the IRR, the
member will be notified that the characterization of service upon transfer
to the IRR also will constitute the characterization of service upon
discharge at the campletion of the military service obligation, unless the
following conditions are met:

(a) The member takes affirmative action to
affiliate with a drilling unit of the Selected Reserve; and

(b) the member satisfactorily participates as a
drilling member of the Selected Reserve for a period of time which, when
added to any prior satisfactory service during this period of obligated
service, equals the period of obligated service.

(3) The following requirements apply to the notice
given to reservists not on active duty:

(a) Reasonable effort should be made to furnish
copies of the notice to the member through personal contact by a
representative of the command. 1In such a case, a written acknowledgement
of the notice shall be obtained.

(b) If the member cannot be contacted or refuses
to acknowledge receipt of the notice, the notice shall be sent by
registered or certified mail, return receipt requested (or by equivalent
form of notice if such a service by U.S. mail is not available for delivery
at an address outside the United States) to the most recent address
furnished by the member as an address for receipt or forwarding of official
mail. The individual who mails the notification shall prepare a sworn
affidavit of service by mail which will be inserted in the member's service
record together with PS Form 3800.

(c) Members beyond military control by reason of
unauthorized absence., MILPERSMAN, art. 3640200.lc; MARCORSEPMAN, par.
6312. Prior to execution of a separation for a member, who is an alien
absent without leave in a foreign country where the United States has no
authority to apprehend the member, or who is absent without authority
prosecution of which is barred by the statute of limitations, notice will
be sent of the intended action by registered or certified mail return
receipt requested to the member's last known address or the next of kin.
The notice shall contain the matter set forth in section G703B or 0703C of
this chapter and shall specify that the action has been suspended until a
specific date (not less than 30 days from the date of waiting) in order to
give the respondent the opportunity to return to military control. If the
respondent does not return, the separation authority shall take appropriate
action,

C. Administrative board procedure

1. General. The administrative board procedures must be
utilized:

a. if the proposed reason for separation is homosexuality;
or
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b. if the proposed characterization of service is under
other than honorable conditions (except when the basis of separation is
separation in lieu of trial by court-martial).

¥y w
a_ s

NOTE: A member with 6 or more years of total active and
reserve military service being processed under the notification procedure,
(except when the basis for separation is in the best interests of the
service) will have the right to request an administrative board.

2. Notice. If an administrative board is required, the member
shall be notified in writing by his or her commanding officer of the
following matters [note: forms for this notice may be found in MILPERSMAN
3640300, and NMPCINST 1910.1C, encls. (6)-(7); MARCORSEPMAN, fig. 6-3.]:

T W MG

-
ot

a. The basis of the proposed separation, including the
circumstances upon which the action is based and the reference supporting
the applicable reason for separation;

3
.
»
.

b. whether the proposed separation could result in
discharge, release from active duty to a Reserve camponent, transfer from
the Selected Reserve to the IRR, transfer to the Fleet Reserve/retired
list, if requested, release from the custody or control of the Department
of the Navy, or other form of separation;

c. the least favorable characterization of service or
description of separation authorized for the proposed separation;

d. the respondent's right to consult with counsel in
accordance with paragraph 5 below;

e. the right to obtain copies of documents that will be
forwarded to the separation authority supporting the basis of the proposed
separation (Classified documents summarized.):;

f. the respondent's right to an administrative board;

g. the respondent's right to present written statements to
the administrative board or to the separation authority in lieu of the
administrative board;

h. the respondent's right to representation before the
administrative board by counsel as set forth in paragraph 5 below;

i. the right to representation at the administrative board
by civilian counsel at the respondent’'s own expense;

j. the right to waive the rights in subparagraphs d
through i above;

k. that failure to respond after being afforded a
reasonable opportunity to consult with counsel constitutes a waiver of the
rights in subparagraphs d through i above;

1. failure to appear without good cause at a hearing
constitutes waiver of the right to be present at the hearing;
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m. for eligible members, a statement that the proposed
separation could result in transfer to the Fleet Reserve/retired list, if
requested; and

n. in the Navy, a statement that the respondent's proposed
separation will continue to be processed in the event that after receiving
notice, the respondent commences a period of unauthorized absence.

3. Additional notice requirements. MILPERSMAN, 3640300.2;
MARCORSEPMAN, par. 6304.2.

a. If separation processing is initiated on the basis of
more than one reason, the notice requirements of paragraph C2 above apply
to all proposed reasons for separation.

b. If the respondent is in civil confinement, absent without
authority, in a Reserve component not on active duty, or transferred to the
IRR, the relevant additional notification requirements set forth in

paragraph B4 apply.

c. The notification requirements utilized for the
notification procedure set forth in paragraph B above shall be used when
the characterization of service as general is authorized, and the member is
processed for separation by reason of convenience of the Government or
disability, and the characterization is not based on performance
evaluations.

d. If the respondent is Fleet Reserve/retired list
eligible and is being processed for misconduct, security or homosexuality,
the respondent must be notified of the following: E

(1) The right to request transfer to the Fleet
Reserve/retired list within 30 days;

(2) the Board may recommend that the respondent be
reduced to the next inferior grade to that in which the respondent is
currently serving, before being transferred to the Fleet Reserve/retired
list; and

(3) if the Commander, Naval Military Personnel
Command, approves the recommendation and the respondent is transferred to
the Fleet Reserve/retired list, the respondent will be reduced to the next
inferior paygrade immediately prior to transfer.

4, Counsel. MILPERSMAN, art. 3640300,3; MARCORSEPMAN, par.

I

- A a

6304.3. ‘
(
s a. A respondent has the same right to consult with counsel
, as that prescribed for the notification procedure in paragraph B2, above, !
‘ prior to electing or waiving any of his/her rights under paragraphs C2d-i %?
v above. : E
® ‘
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b. If an administrative board is requested, the respondent ﬁ
shall be represented by qualified counsel appointed for him/her by the
convening authority, or by individual counsel of the respondent's own §
choice, if that counsel is determined to be reasonably available. The
determination as to whether individual counsel is reasonably available
shall be made in accordance with the procedures set forth in section 0120

of the JAG Manual for determining the availability of individual military e
counsel for courts-martial. Upon receipt of notice of the availability of ' !:ft
individual military counsel, the respondent must elect Dbetween :*..b:;
representation by appointed counsel and representation by individual ::.tf}
military counsel. A respondent may be represented in these proceedings by Bt
both appointed counsel and individual counsel only if the convening k.
authority, in his/her sole discretion, approves a written request from the :'n::'»:
respondent for representation by both counsel; such written request must ':n'::.
set forth in detail why representation by both counsel is essential to N ::l.‘___
ensure a fair hearing. ;E:;:E:j
c. The respondent shall have the right to consult with .

civilian counsel of the respondent's own choice and may be represented at :l"o:::
the hearing by that or any other civilian counsel, all at the respondent's .":.o
own expense. Exercise by the respondent of this right shall not waive any .‘..»::
of the respondent's other counsel rights. Consultation with civilian K0
counsel shall not unduly delay administrative board procedures. If undue ey
delay appears likely, the convening authority may direct the board to -
proceed without the desired civilian counsel after properly documenting the :»":‘o'
facts. o
o

d. Nonlawyer counsel may represent a respondent before an a;::.:
administrative board if: hav.re
(1) The respondent expressly declines appointment of :o::;'c

qualified counsel and requests a specific nonlawyer counsel; or :::::
0 Al

(2) the separation authority assigns nonlawyer counsel ::':

as assistant counsel. s
5. Response. MILPERSMAN, art. 3640300.4; MARCORSEPMAN, par. o}::ﬁ

6304.4. The respondent shall be provided a reasonable period of time, ,:.v:_tj
but not less than two working days, to respond to the notice. An extension .:;qi‘
may be granted upon a timely showing of good cause. The election of the ,:‘ ‘:.
respondent as to each of the rights set forth in paragraphs C2d through 2i, 34’
and applicable provisions referenced in paragraph C3 shall be recorded and -
signed by the respondent and respondent's counsel, subject to the following ::i::
limitations: :::;§
..H

a. If the respondent declines to respond as to the :0:;:

selection of rights, such refusal shall constitute a waiver of rights and s
an appropriate notation will be made on the form provided for respondent's A
reply. If the respondent indicates that one or more of the rights will be ::i.f
exercised, but declines to sign the appropriate form, the selection of .0::.-
rights will be noted, and an appropriate notation as to the failure to sign :::o;
will be made on the form. ::.:
4

0

i
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b. If notice by mail is authorized and the respondent
fails to acknowledge receipt or submit a timely reply to that mailed
notification, those facts shall constitute a waiver of rights, and an
appropriate notation shall be recorded on a retained copy of the
appropriate form.

Forms for the respondent's statement of awareness may be
found for the Navy in MILPERSMAN, art. 3640300.7, and NMPCINST 1910.1C,
encl. (7), and for the Marine Corps in MARCORSFPMAN, fig. 6-3.

6. Waiver. MILPERSMAN, art. 3640300.5; MARCORSEPMAN, par.
6304.5.

a. If the right to an administrative board is waived, the
case shall be forwarded to the separation authority who will direct either
retention, separation, or suspended separation.

b. A respondent entitled to an administrative board may
request a conditional waiver after a reasonable opportunity to consult with
counsel in accordance with paragraph C4 above. A conditional waiver is a
statement initiated by a respondent and his/her counsel, waiving the right
to a hearing, contingent upon receiving a characterization of service or
description of separation higher than the least favorable characterization
or description authorized for the basis of separation set forth in the
notice to the respondent, but no higher than general.

c. In the Navy, when a respondent requests a conditional
waiver, the commanding officer, if he/she favorably endorses the
conditional waiver, shall forward a copy of the notice, the conditional
waiver and a recommendation to Commander, Naval Military Personnel Command,
for action. In the Marine Corps, when a respondent requests a conditional
waiver, the commanding officer shall forward the same aforementioned
documentation to the separation authority, unless he has been delegated
authority by the separation authority to disapprove requests for condi-
tional waivers and so elects. Upon receipt of a conditional waiver, the
separation authority may either grant the waiver or deny it depending upon
the circumstances of the case. The Navy considers a conditional waiver
inappropriate when the respondent's history of misconduct involves the
commission of a serious offense for which a punitive discharge could be
awarded. MILPERSMAN, art. 3640300.5¢c. If the waiver request is denied,
the respondent may then elect an administrative board.

d. If a respondent eligible for transfer to the Fleet
Reserve/retired list and being processed for misconduct, security or
homosexuality, waived the right to appear before a Board, the Commander,
Naval Military Personnel Command, shall make a determination as to whether
the respondent should, if he or she requests transfer to the Fleet
Reserve/retired list, be allowed to transfer in the grade currently held or
in the next inferior paygrade. The Commander, Naval Military Personnel
Command, is authorized to transfer a respondent to the Fleet
Reserve/retired list, when eligible, if such respondent waives the right to
appear before a Board.
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D. Message submissions by Navy commanding officers. In the Navy,
when command processing of a member for administrative separation has been
completed, commanding officers are authorized to submit the case to
Commander, Naval Military Personnel Cammand, by message for final action,
except where the member's case has been heard by an administrative board.
Message submissions are to be transmitted by routine precedence in the
format provided in NMPCINST 1910.1C, encls. (13)-(14). When an
administrative separation case is submitted by message, formal submission
of the case by letter of transmittal in accordance with MILPERSMAN is still
required. Moreover, the letter of transmittal must be forwarded within 15
working days after submission of the message to Commander, Naval Military
Personnel Command.

E. .Processing goals. MILPERSMAN, art. 3610100.9; MARCORSEPMAN, par.
6102. To ensure efficient administration of enlisted separations, the
Secretary of the Navy has established processing time goals.

1. Discharges without board action. When board action is not
required, or is waived, separation action should be completed in 15 working
days from the date the command notifies a member of the commencement of
separation proceedings to the date of separation, except when the
initiating authority and the separation authcrity are not located in the
same geographical region, in which case, separation action should be
completed in 30 working days (10 days of which is allocated in the Navy to
the initiating command).

2. Separations with board action. Separations which involve an
administrative board should be completed within 50 working days from the
date of notification of the member of commencement of proceedings to the
date of separation (30 days of which is allocated in the Navy to the
initiating command).

3. Separations with Secretarial action. When action is
required by the Secretary, final action should be completed in 55 working
days.

0704 ADMINISTRATIVE BOARDS

A. Convening authority. MILPERSMAN, art. 3640350.1b; MARCORSEPMAN,
par. 6314, An administrative board may, by written order, be appointed by
the following:

: 1. In the Navy, any commanding officer with authority to

N convene special courts-martial (SPCM); and

. 2. in the Marine Corps, any Marine commander exercising SPCM
° " authority when authorized by an officer who has GCM authority.
N B. Composition. MILPERSMAN, art. 3640350.l1b; MARCORSEPMAN, par.
*;',f* 6315.1. Administrative boards are composed of three or more experienced
::.‘, Regular or Reserve officers, or senior enlisted, E-7 or above, senior to
et the respondent, in the naval service, at least one of whom must be a line
.'*' officer serving in the grade of 0-4 or higher. An officer frocked to the
= grade of O-4 is not eligible to be the senior member. In the Navy, if an

ot )
e

s
. ]
J)‘J 22!

4
4, 4

0-4 line officer is not available at the command, an 0-4 staff corps
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\_ officer may be used. An explanation as to why an 0-4 line officer is not
::'. reasonably available should be included in the comments of the commanding
b officer in the letter of transmittal. A majority of the board shall be
'L' commissioned or warrant officers. Where the respondent is a member of a
W'y Reserve component, at least one member of the board shall be a Reserve
commissioned officer and all members must be commissioned officers if
P characterization of service as other than honorable is warranted. When the
4:'.2 respondent is an active-duty member, the senior member must be on the
oy active-duty 1list of the service. The opportunity to serve on
Ay administrative boards should be given to women and minorities. The mere
2 appointment or failure to appoint a member of such a group to the board,
"_) however, does not provide a basis for challenging the proceedings. It is
i« recommended that an odd number of board members be appointed to avoid
e evenly divided decisions.
!
;". C. Recorder. MILPERSMAN, art. 3640350.1; MARCORSEPMAN, par. 6315.3.
g The convening authority shall further detail an officer on active duty as
" recorder and, where desired, an assistant recorder who may, at the
::s direction of the recorder, perform any duty required of the recorder.
W According to the Marine Corps, the recorder should be an experienced
.::‘-. warrant or commissioned officer and may be a lawyer within the meaning of
.:o:.' Article 27(b), UCMJ. 1If, however, a respondent is represented by counsel,
LS the recorder may not possess any dgreater legal qualifications than
ot respondent 's counsel. MARCORSEPMAN, par. 6315.3. The recorder's duties
™ include clerical and preliminary preparation, as well as presenting to the
b board, in an impartial manner, all available information concerning the
1:5' respondent. He:
0

1. Conducts a preliminary review of available evidence;
2. interviews prospective witnesses (determining whom to call);

L4
o

i< 3. arranges for the attendance of all witnesses for the
4 Government and witnesses for the respondent who are Government employees,

military or civilian;
o 4, arranges for the time and place of the hearing after
N

e consulting with the president of the board and respondent's counsel;

cd

:j 5. may not attend the closed sessions of the board nor
.. participate in the determination of the board's findings, opinions, and
o recommendations; and

' hd

:: 6. prepares the report of the board which, together with all
K allied papers, is forwarded to the separation authority.

o5

'C‘ D. Reporter. There is no requirement that a reporter be appointed.
o Where witnesses are expected to testify, however, the presence of a
v"‘_ reporter is desirable.

v

" E. Legal adviser. MILPERSMAN, art. 3640350.1; MARCORSEPMAN, par.
s 6315.4. At the discretion of the convening authority, a nonvoting legal
l adviser who is a judge advocate certified in accordance with Article 27(b),
e UCMJ, may be appointed to the administrative board. If appointed, the
7 legal adviser shall rule finally on all matters of procedure, evidence, and
=,
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challenges, except challenges to himself. A legal adviser shall not be
junior to, and in the same chain of command as, any voting member of the
board.

<

N

F. Hearing procedure. MILPERSMAN, art. 3640350.2; MARCORSEPMAN,
pars. 6316, 6317.

1. Rules of evidence. An administrative board functions as an
administrative, rather than a judicial body; consequently, the strict rules
of evidence applicable at courts-martial do not apply. Other than Article
31, UCMJ, limitations, the board should consider any competent evidence
which is relevant and material in the case, subject to its discretion; but,
it should not exclude evidence simply because it could have been excluded
at a trial by court-martial. Witnesses are normally sworn and testify
under ocath or affirmation. All witnesses are subject to cross-examination
on their testimony and general credibility. The respondent may be sworn
and testify at his election. If he testifies under oath, he may be
cross-examined. The respondent has a second option which is to present an
unsworn statement, upon which he may not be cross-examined. MILPERSMAN,
art. 3640350.3h; MARCORSEPMAN, par. 6317.2a. The respondent must be
provided a Privacy Act statement whenever personal information is
solicited.

2. Preliminaries. MILPERSMAN, art. 3640350.3; MARCORSEPMAN,
par. 6316.2. At the outset of the hearing, the president of the board
should inquire of the respondent concerning his knowledge of his rights,
including the right:

a. To appear in person, with or without counsel, or, in
his absence, have counsel represent him at all open board proceedings;

b. to challenge any voting member of the board, for cause
only (The member cannot render a fair and impartial decision.):

(1) In the Navy, if a member is challenged, the
convening authority or the legal adviser, if any, decides the challenge,
(MILPERSMAN 3640350.1b.);

(2) in the Marine Corps, the board, excluding the
challenged member, or the legal adviser, if any, determines the propriety

° of a challenge to any member. (A tie vote or a majority vote in favor of
2t sustaining the challenge disqualifies that member from sitting.
5 MARCORSEPMAN, par. 6316.7c.);

AL
“~

r§:3 C. to request the personal appearance of witnesses (see
e paragraph G below);

- o d. to submit, either before the board convenes or during

o the proceedings, sworn or unsworn statements, depositions, affidavits,

N certificates or stipulations, including depositions of witnesses not

el reasonably available or unwilling to appear voluntarily;

& “.r:

'i;' e. to testify under oath and submit to cross-examination

O or, in the alternative, to make or submit an unsworn statement and not be

AN cross~examined;

e
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c‘:-:.' f. to question any witness who appears before the board;

i

WMot
.‘::: g. to examine all documents, reports, statements and
g evidence available to the board;

.
. h. to be apprised of, and to interview, all witnesses to
ey be called;
e
! "": i. to have witnesses excluded except while testifying; and
* »
j. to make argument.

)
Q';‘. ' Note: A failure on the part of the respondent to exercise
;Q' any of these rights, after being advised of them, will not bar the board's
o;:. proceeding.

ety

'y 3. Presentation of evidence. The recorder presents the case
(, for the Government, providing the board with complete and impartial
.r information. If the presentation includes the calling of witnesses, the
¥, procedure for examination of each witness should be like that prescribed
l‘s for courts-martial: Direct examination by the counsel calling the witness;
Aogt} cross—examination by the counsel for the other side; re-direct examination

by the side calling the witness; re-cross-examination by the adversary;
?‘. and, finally, questions posed, if any, by members of the board. Next, the

:"?.r respondent has the opportunity to present matters in his behalf. The board
e proceedings should be sufficiently formal so as to allow the respondent
2.: full opportunity to present his case and exercise his rights. Vhere

x witnesses are called by the respondent, the examination procedures outlined
. above apply. Following any matter presented by the respondent, the
recorder may, when he deems it appropriate, present rebuttal evidence.
When the recorder introduces rebuttal evidence, the respondent is entitled
to do likewise. Finally, prior to closing for deliberation, the board may
call any witness or hear other evidence it deems appropriate.

-

-

(nrnAnAY

4, Burden of proof. The burden of proof before administrative
boards is on the Government and the standard of proof to be employed is the

U

_.. "preponderance of evidence"™ test. MILPERSMAN, art. 3640350.5b;
oGy MARCORSEPMAN, par. 6316.10,

A}
". G. Witness requests. MILPERSMAN, art. 3640350.4c(2); MARCORSEPMAN,
c'.'

v par. 6317,
L

-.;: 1. General. The respondent may request the attendance of
- witnesses in his behalf at the hearing. The request shall be in writing,
vy dated, signed by the respondent or his counsel, and submitted to the
w3 convening authority via the president of the board, as soon as practicable,
."~ after the need for the witness becomes known to the respondent or his

counsel, Failure to submit a request for witnesses in a timely fashion
shall not automatically result in denial of the request, but if it would be
necessary to delay the hearing in order to obtain a requested witness, lack

252

:i':: of timeliness in submitting the witness request may be considered along
V,:' with other factors in deciding whether or not to provide the witness.
L Further, the testimony of a witness may be excluded if the legal adviser
_ or, in the absence of a legal adviser, the president of the board
-'. determines that its probative value is substantially outweighed by
.4'

'y
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considerations of undue delay, waste of time, or needless presentation of
cumulative evidence.

2. Respondent's witness request involving expenditure of funds.
If production of a witness will require expenditure of funds by the
convening authority, the written request for the attendance of a witness
shall also contain the following:

a. A synopsis of the testimony that the witness is ..~
4 expected to give; X
‘.-r.z b. an explanation of the relevance of such testimony to
:::: the issues of separation or characterization; and o
!
AR ¥
:"o' C. an explanation as to why written or recorded testimony ';
A would not be sufficient to provide for a fair determination. '.
' +
AN 3. Convening authority's action. The convening authority may
B authorize expenditure of funds for production of witnesses only if the ::;:
;u.::o. presiding officer (after consultation with a judge advocate, if reasonably M
0 2 available, or the legal adviser, if appointed) determines that: :::L
\
o Yy
° a. The testimony of a witness is not cumulative; e
K it' b. the personal appearance of the witness is essential to 4"
. a fair determination on the issues of separation or characterization; r
) t
o, c. written or recorded testimony will not accomplish .:'
(‘ i adequately the same objective;
:'f: d. the need for live testimony is substantial, material, t
:,,"\-: and necessary for a proper disposition of the case; and E
o
e A e. the significance of the personal appearance of the :
‘J witness, when balanced against the practical difficulties in producing the ;
M witness, favors production of the witness. (Factors to be considered in .
o relation to the balancing test include, but are not limited to, the cost of ’
\.,-: producing the witness, the potential delay in the proceeding that may be ]
A caused by producing the witness, or the 1likelihood of significant
‘;.-: interference with military operational deployment, mission accomplishment, ,:
‘." or essential training.) Guidance for funding the travel may be found in )
oy section 0137 of the JAG Manual. -
; .F-": 0}
0% 4. Postponement of the hearing. If the convening authority Y
v, determines that the personal testimony of a witness is required, the .
o hearing shall be postponed or continued, if necessary, to permit the :
'3 attendance of the witness. ‘
"'\;{0
’-$}-f 5. Witness unavailable. The hearing shall be continued or ':
d-:: postppned to provide the respondent with a reasonable opportunity to obtain :
!.;-:", a written statement from the witness, if the witness requested by the
o respondent is unavailable, when: )
:v\ a. The presiding officer determines that the personal 3
s testimony of the witness is not required; J
\ " +
.n:':"u
o
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b. the commanding officer of a military witness determines
that military necessity precludes the witness's attendance at the hearing;
or

c. a civilian witness declines to attend the hearing.

6. Civilian Government employee. Paragraph G5c above does not
authorize a Federal employee to decline to appear as a witness if directed
to do so in accordance with applicable procedures of the employing agency.

H. Board decisions. MILPERSMAN, art. 3640350.5; MARCORSEPMAN, par.
6319. The board shall determine its findings and recommendations in closed
session. The board must make:

1. Findings of fact related to reasons for processing;

2. recommendations as to retention or separation;

3. if the board recommends separation, it may recommend that
the separation be suspended;

4. if separation is recommended, the basis therefor, as well as
the character of, the separation must be stated (In determining the
character of the discharge to be recommended, the board may consider only
those matters that occurred during the current enlistment or period of
service.);

5. recommendations as to whether the respondent should be
retained in the Ready Reserve as a mobilization asset to fulfill the
respondent's total service obligation (except when the board has
recammended separation on the basis of homosexuality, misconduct, drug
trafficking, or defective enlistment and induction, or has recommended an
OTH) ;

6. in homosexual cases:

a. If the board finds that one or more of the
circumstances authorizing separation is supported by the evidence, the
board shall recommend separation, unless the board finds that retention is
warranted under the limited circumstances described in chapter VI;

b. if the board does not find that there is sufficient
evidence that one or more of the circumstances authorizing separation has
occurred, the board shall recommend retention, unless the case involves
another basis for separation of which the member has been duly notified;
and

7. a recommendation as to whether the member should be
transferred in the paygrade held or the next inferior paygrade (when the
respondent is eligible for transfer to the Fleet Reserve/retired list and
the board recommends separation).
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I. Record of proceedings

1. General. The record of proceedings shall be kept in
summarized form, unless the convening authority or separation authority
directs that a verbatim transcript be kept. The record of proceedings,
which is authenticated in the Navy by the president and in the Marine Corps
by the president and the recorder, is forwarded, together with all exhibits
and the board's report, to the convening authority who, after receiving the
record, notes his/her concurrence or nonconcurrence in a letter of
transmittal.

2. Contents of the record of proceedings

a. Navy. In the Navy, the record of proceedings shall, as
a minimum, contain (MILPERSMAN, art. 3640350,6-7):

(1) A summary of the facts and circumstances;

(2) supporting documents on which the board's
recommendation is based, including (at least) a summary of all testimony;

(3) the identity of respondent's councel and the legal
adviser, if any, including their legal qualifications;

(4) the identity of recorder and members;
(5) a verbatim copy of the board's majority findings

and recommendations signed by all members making the findings and
recommendations;

(6) the authenticating signature of the president on
the entire record of proceedings or, in his absence, any member of the
board;

(7) signed, dissenting opinions of any member, if
applicable, regarding findings and recommendations; and

(8) counsel for the respondent's authentication of
findings.

NOTE: It is no longer necessary for counsel for respondent (or
respondent, if not represented by counsel) to review the record of
proceedings and all supporting documentation before forwarding to CNMPC.
A statement of deficiencies can be submitted separately via the convening
authority to CNMPC,

b. Marine Corps. In the Marine Corps, the record of
proceedings shall contain as a minimum (MARCORSEPMAN, par. 6320):

(1) An authenticated copy of the appointing order;

(2) any other communication from the convening
authority;

(3) a summary of the testimony of all witnesses,
including the respondent when he/she testifies under oath or otherwise;
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(4) a summary of any sworn or unsworn statements made
by absent witnesses, if considered by the board;

(5) the identity of the counsel for the respondent and
the recorder with their legal qualifications, if any;

(6) copies of the letter of notification to the
respondent, advisement of rights and acknowledgement of rights;

(7) a complete statement of facts upon which the
board's recommendation for discharge is based, accompanied by appropriate
supporting documents;

(8) a summary of any unsworn statement submitted by
the respondent or his counsel; and

(9) the respondent's signed acknowledgement that he
was advised of, and fully understood, all of his rights before the board.

J. Actions by the convening authority

1. In the Navy. MILPERSMAN, art. 3640350.1.

a. If the commanding officer determines that the
respondent should be retained, the case may be closed, except for any case
in which processing is mandatory in accordance with MILPERSMAN, in which
case the matter must be referred to NMPC for disposition.

b. If the commanding officer decides that separation is
warranted or separation processing is mandatory, it is sent directly to
NMPC for action. 1In the Navy, any discharge recommendation must be signed
by the commanding officer,

c. When the basis for processing rests solely on a court-
martial conviction, see section 0604 E.5.

2. In the Marine Corps. MARCORSEPMAN, par. 6305.

a. If the convening authority is not the appropriate
separation authority, the convening authority will forward the case with a
recommendation in a letter of transmittal to the appropriate separation

. Cu
3 authority. i{
:j b. If the convening authority is the appropriate ?}1
N separation authority, before taking final action, he will refer the case to y)
¢ his staff judge advocate for a written review to determine the sufficiency M
‘ in fact and law of the processing, including the board's proceedings, q

record, and report. MARCORSEPMAN, par. 6308.1c.
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NOTE: For Navy members NAVOP 013/87 authorizes the special
court-martial convening authority to be the separation authority in cases
where the authorized/or if Administrative Board held, when the recommended
discharge is Honorable, General, or ELS and the member does not object.
Conditional waiver cases must still be forwarded to NMPC. The categories
for processing affected by this change are: parenthood, designated
physical or mental conditions (except motion/air sickness and allergies),
dependency or hardship, pregnancy, childbirth, surviving family members,
obesity, some cases of erroneous enlistment, some cases of fraudulent
enlistment, entry level performance and conduct, unsatisfactory perform—
ance, homosexuality, drug abuse rehabilitation failure, alcohol abuse
rehabilitation failure, all misconduct categories, but misconduct drug
abuse, only if notification procedure is being used. In all cases refer to
NAVOP 013/87 for additional guidance.

K. Action by the separation authority

1. General rules (other than homosexuality cases). When the
separation authority receives the record of the board's proceedings and
report in an administrative separation case, he may specifically take one
of the following actions (MILPERSMAN, art. 3640370; MARCORSEPMAN, par.
6309.2):

a. Approve the board's recommendation for retention;

b. disagree with the administrative board's recommendation
for retention and refer the entire case to the Secretary of the Navy for
authority to direct a separation under honorable conditions with an
honorable or general discharge or, if appropriate, entry level separation
or, if eligible, transfer to the Fleet Reserve/retired list in the current
or next inferior paygrade;

c. approve the board's recommendation for separation and
direct execution of the recommended type/description of separation
(including, if applicable, transfer to the Fleet Reserve/retired list in
the current or next inferior paygrade);

d. approve the board's recommendation for separation, but
upgrade the type of characterization of service or description of service
to a more creditable one;

e. approve the board's recommendation for separation, but
change the basis therefore, when the record indicates that such action
would be appropriate;

f. disapprove the recommendation for separation and retain
the member ;

g. disapprove the board's recommendation concerning
transfer to the IRR;

h. approve the recommendation for separation, but suspend
its execution for a specific period of time;



i. approve the separation, but disapprove the board's
recommendation as to suspension of the separation; or

j. set aside the findings and recommendations of the board
and send the case to another board hearing if the separation authority
finds legal prejudice to the substantial rights of the respondent, or that
findings favorable to the respondent were obtained by fraud or collusion.

Note: Both the Navy and Marine Corps provide a separation
authority with power to send a case to a second board hearing. Neither the
members nor the recorder from the first board may sit as voting members of
the second board. Although the second board may consider the record of the
first board's proceedings, less any prejudicial matter, it may neither see
nor learn of the first board's findings, opinions, or recommendation.
Additionally, the separation authority may not approve findings or
recommendations of the subsequent board which are less favorable to the
respondent than those ordered by the previous board, unless the separation
authority finds that fraud or c¢ollusion in the previous board is
attributable to the respondent or an individual acting on the respondent's
behalf.

2. Suspension of separation. MILPERSMAN, art. 3610200.14;
MARCORSEPMAN, par. 6310.

a. Except when the bases for separation is fraudulent
enlistment or homosexuality and, in the Marine Corps, when the approved
separation is an OTH, a separation may be suspended by the separation
authority or higher authority for a specified period of not more than 12
months, if the circumstances of the case indicate a reasonable likelihood
of rehabilitation.

b. Unless sooner vacated or remitted, execution of the
approved separation shall be remitted upon completion of the probationary
period, upon termination of the member's enlistment or period of obligated
service, or upon decision of the separation authority that the goal of
rehabilitation has been achieved.

c. During the period of suspension if further grounds for
separation arise, or if the member fails to meet appropriate standards of
conduct and performance, one or more of the following actions may be taken:

(1) Disciplinary action;
(2) new administrative action; or

(3) wvacation of the suspension and execution of the
separation.

d. Prior to vacation of a suspension, the member shall be
notified in writing of the basis for the action and shall be afforded the
opportunity to consult with counsel and to submit a statement in writing to
the separation authority. The respondent must be afforded at least two
days to act on the notice.
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3. Homosexuality

. a. If the board recommends retention, the separation
‘. authority will:

(1) Approve the finding and direct retention; or

L

(2) forward the case to the Secretary of the Navy with
a recommendation that the Secretary separate the member in the best
interest of the service,

e

-

- b. If the board recommends separation, the separation
;ﬁ authority will:

J

; (1) Approve the finding and direct separation; or
! (2) disapprove the finding on the basis that:

¢

ﬁﬂ (a) There is insufficient evidence to support the
;53 finding; or

‘:'

& (b) there is sufficient evidence to warrant a
g finding that supports retention under the limited circumstances described
) in chapter VI of this study quide.

2
b ¢. If there has been a waiver of board proceedings, the
- separation authority disposes of the case in accordance with the following
i" provisions:
> (1) If the separation authority Qetermines that there
. is not sufficient evidence to support separation, the separation authority
T, should direct retention, unless there is another basis for separation of
™ which the member has been duly notified.

(2) 1If the separation authority determines that one or

" more of the circumstances authorizing separation has occurred, the member
K< will be separated, unless retention is warranted under the 1limited
2 circumstances described in chapter VI of this study guide.

Cal

v, d. Presuming evidence supporting the finding of
® homosexuality, the burden of proving that retention is warranted rests with
s the member, except in cases where the member's conduct was solely the
- result of a desire to avoid or terminate military service.

. e. Findings regarding the existence of the limited

X circumstances warranting a member's retention are required only if:

@

(1) The member, either personally or through counsel,
; asserts to the board or, when there has been a waiver of board proceedings,
My to the separation authority, that one or more such limited circumstances
exists; or

'
r)
W (2) the board or separation authority relies upon such
v circumstances to justify the member's retention.
10
Koy
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f. Suspension of a separation by reason of homosexuality
or fraudulent enlistment is not authorized. Retention of a member for a
limited period of time in the interests of national security may be
authorized by the Secretary of the Navy.

0705 NAVAL DISCHARGE REVIEW BOARD

A. General. The Naval Discharge Review Board (NDRB) was established
pursuant to 10 U.S.C. § 1553 (1982) and operates in accordance with
SECNAVINST 5420.174B of 19 Apr 1979, Subj: Review at the level of the Navy
Department of discharges from the Naval Service., MILPERSMAN, art. 5040200;
MARCORSEPMAN, fig. 1-2. The NDRB is composed of five-member panels of
active-duty Navy and Marine Corps officers in the grade of O-4 or higher.
The NDRB panels sit regularly in Washington, D.C., and also travel
periodically to other areas within the continental United States.

B. Petition. The NDRB may begin its review process based on:
1. Its own motion;
2. the request of a surviving member; or

3. the request of a surviving spouse, next of Kkin, legal
representative, or gquardian, if the former member is deceased or
incompetent.

C. Scope of review. The NDRB is authorized to change, correct, or
otherwise modify a discharge, except that, by statute, it may not review
punitive discharges awarded as a result of general court-martial, nor may
it review a discharge executed more than 15 years before the application to
NDRB. In addition, the NDRB is not authorized to do any of the following:

1. Change any document other than the discharge document;
2. revoke a discharge;

3. reinstate a person in the naval service;

4, recall a former member to active duty;

5. change reenlistment codes;

6. cancel reenlistment contracts;

7. change the reason for discharge from, or to, physical
disability;

8. determine eligibility for veterans' benefits; or

9, review a release from active duty until a final discharge
has been issued.

In order to change, correct, or otherwise modify a discharge

certificate or issue a new certificate, the NDRB must be convinced that the
original certificate was "improperly or inequitably" given. In making its
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determination, the Board is usually confined to evidence in the former
member 's record during the particular period of naval service for which the
discharge in question had been issued, including any information disclosed
to, or discovered by, the naval service at the time of enlistment or other
entry into the service. This evidence may, and indeed should, include
facts "found" by a factfinding body, such as a court-martial, a court of
inquiry, or an investigation, in which the former member was a defendant or
interested party and which were properly approved either on appeal or
during review. Unless this former member can show that coercion was
exercised on him, the foregoing evidence should include charges and
specifications to which quilty pleas were appropriately entered in court,
or which prompted the former member to request separation in lieu of trial
by court-martial. A discharge is deemed to be improper when an error of
fact, law, procedure, or discretion at the time of issuance prejudiced the
applicant's rights or when a change in policy of the applicant's branch of
service is made expressly retroactive to the type of discharge he was
awarded. Like the Board for Correction of Naval Records, which will be
discussed next, the NDRB is not empowered to change any discharge to one
more favorable solely because the applicant has demonstrated exemplary
conduct and character since the time of his/her discharge (which is the
subject matter of the present application) regardless of the length of time
that has elapsed since that discharge.

D. Secretarial review. Action taken by the Naval Discharge Review
Board is administratively reviewable only by the Secretary of the Navy., If
newly discovered evidence is presented to the NDRB, it may recommend to the
Secretary of the Navy reconsideration of a case formerly heard, but may not
reconsider a case without the prior approval of the Secretary.

E. Mailing address. Applications and other information may be
obtained from:

Naval Discharge Review Board
Department of the Navy

801 North Randolph Street
Arlington, Virginia 22203

In July 1975, in order to reduce the inconvenience and expense of
application, additional NDKB panels were established at Great Lakes,
Illinois, New Orleans, Louisiana, and Treasure Island, California.

0706 THE BOARD FOR CORRECTION OF NAVAL RECORDS

A. General. The Board for Correction of Naval Records (BCNR) was
established pursuant to 10 U.S.C. § 1552 (1982), MILPERSMAN, art. 5040200;
MARCORSEPMAN, fig, 1-2. It consists of at least three civilian members and
considers all applications properly before it for the purpose of
determining the existence of an error or an injustice and making
appropriate recommendations to the Secretary of the Navy.

B. Petition. Application may be made by a former member or any
other person considered by the Board to be competent to make an
application. When a "no change" decision has been rendered by the Naval
Discharge Review Board, and a request for reconsideration by that Board has
been denied, a petition may then be filed with the Board for Correction of
Naval Records. The law requires that the application be filed with the
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Board for Correction of Naval Records within three years of the date of
discovery of the error or injustice. The Board is authorized to excuse the
fact that the application was filed at a later date, if it finds it to be
in the interest of justice. The Board is empowered to deny an application
without a hearing if it determines that there is insufficient evidence to
indicate the existence of probable material error or injustice.

C. Scope of review

1. Applications to BCNR are subject to several qualifications
which should be stressed in the advice given to members being processed for
OTH discharges. First, in addition to its power to consider applications
concerning discharges adjudged by GCM's -- something the Naval Discharge
Review Board may not do -- the Board for Correction of Naval Records may
also review cases involving inter alia:

a. Requests for physical disability discharge and in lieu
thereof retirement for disability;

b. requests to change character of discharge or eliminate
discharge and restore to duty;

c. removal of derogatory materials from official records,
such as fitness reports, performance evaluations, nonijudicial punishments,
failures of selection, and marks of desertion;

d. changing dates of rank, effective dates of promotion or
acceptance/commission, and position on the active-duty list for officers;

e. correction of "facts" and "conclusions" in official
records such as lost time entries or line of duty/misconduct findings;

f. restoration of rank; and

g. pay and allowances items such as special pays,
incentive pay, readjustment pay, severance pay, and basic allowance for
quarters,

2. In no event will an application be considered before other
administrative remedies have been exhausted.

3. In determining whether or not material error or an injustice
exists, the Board will consider all evidence available including, among
other things:

All information contained in the application;

documentary evidence filed 1in support of the
application;

¢c. Dbriefs submitted by, or on behalf of, the applicant;

d. all available military records including, of course,
the applicant's service record.




D. Secretarial action. Cases considered by the Board are forwarded
to, and reviewed by, the Secretary of the Navy for final action, except
that in the following ten categories the Board is empowered to take final
action without referral of the matter to the Secretary of the Navy:

1. Leave adjustments;
2. retroactive advancements for enlisted personnel;
3. enlistment/reenlistments in higher grades;

4, entitlement to basic allowances for subsistence, family
separation allowances, and travel allowances;

5. Survivor Benefit Plan/Retired Serviceman's Family Protection
Plan election;

6. physical disability retirements/discharges;

7. service reenlistment/variable reenlistment and proficiency
pay entitlements;

8. changes in home of record;
9. Reserve participation/retirement credits; and
10. changes in former members' reenlistment codes.

E. Mailing address. The mailing address for filing applications or
requesting other information is:

The Board for Correction of Naval Records
Department of the Navy
Washington, D.C. 20370
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CHAPTER VIII

OFFICER PERSONNEL MATTERS
0801 INTRODUCTION

A. General. Commissioned officers hold positions of special trust
and confidence. The United States Constitution provicas that the
President:

{s]hall nominate, and by and with the BAdvice and
Consent of the Senate, shall appoint Ambassadors,

and all other Officers of the United States . . . but
the Congress may bY Law vest the Appointment of such
inferior Officers, as they think proper, in the
President alone . . . or in the Heads of Departments.

U.S. Const. art. II, § 2, cl. 2. The Constitution further provides that
the President shall "Commission all the Officers of the United States.
U.S. Const. art. II, § 3. The appointment and commissioning of officers in
the armed forces is prescribed by title 10, United States Code, which was
recently subjected to substantial revisions with the enactment of the
Defense Officer Personnel Management Act, Pub. L. No. 96-513, 94 Stat. 2835
(1980) [hereinafter cited as DOPMA]. The transition provisions of DOPMA
can be found in small print immediately following section 611 of title 10,
United States Code.

B. Chapter content. This chapter is divided into two parts. Part A
provides a brief overview of selected officer personnel matters including
appointments, promotions, resignations, retirements, continuation on active
duty and detachments for cause, Part B discusses the bases for,
characterization of, and procedures for, separation of officers for cause,
e.g., substandard performance of duty, misconduct, etc.

PART A - OFFICER APPOINTMENTS, PROMOTIONS,
RESIGNATIONS, RETIREMENTS, CONTINUATION ON ACTIVE DUTY,
AND DETACHMENTS FOR CAUSE

0802 APPOINTMENTS

A. Entry-grade credit. Many off.icers, particularly those in the
staff corps, receive credit upon appointment in the Navy or Marine Corps
for prior commissioned service, or advanced education and training
completed while not in a commissioned status. Where the entry-grade credit
is not properly computed, the officer concerned may be disadvantaged since
his/her placement on the active-duty list and subsequent consideration for
promotion is dependent on his entry grade and date of rank in grade. The
only way to check entry-grade-credit computations 1is to review the
Secretarial appointment regulations.

B. Appointment regulations. The Secretarial regulations on initial
appointment in the various staff corps or as judge advocates include the
following (with highlights on their entry-grade provisions):
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1. Chaplain Corps, SECNAVINST 1120.4 (3 to 7 years credit);

2. Civil Engineer Corps, SECNAVINST 1120.7 (credit for prior
commissioned service only);

3. Judge Advocate General's Corps (JAGC), SECNAVINST 1120.5
(direct commissions and JAGC student program - prior commissioned service
credit plus law school time while not in a commissioned status) and
SECNAVINST 1520.7D (Law Education Program - prior commissioned service
credit only);

4, Marine judge advocates, SECNAVINST 1120.9 (credit for prior
commissioned service, plus constructive service credit for time in law
school while not in a commissioned status);

5. Medical and Dental Corps, SECNAVINST 1421.5B (4 to 14 years
entry-grade credit for certain types of training, education, experience,
and prior commissioned service);

6. Medical Service Corps, SECNAVINST 1120.8 (0 to 6 years
entry-grade credit for certain types of professional experience, training,
education and prior commissioned service); and

7. Nurse Corps, SECNAVINST 1120.6 (0 to 5 years entry-grade
credit for certain types of professional experience, training, education
and prior commissioned service).

C. Placement on the active-duty list

1. General. The active-duty list is utilized for determining
eligibility for consideration for promotion by an active-duty promotion
board and for determining precedence. There is a separate active-duty list
for each, the Navy and the Marine Corps. An officer's position on the
active-duty list is fixed based on: (a) Grade; (b) date of rank within
that grade; and (c) tie-breaker rules set forth in SECNAVINST 1427.2A of 17
Sep 1984, Subj: RANK, SENIORITY, AND PLACEMENT OF OFFICERS ON THE
ACTIVE-DUTY LISTS OF THE NAVY AND MARINE CORPS.

2. Reserve officers recalled to active duty. A Reserve officer
recalled to active duty after a break in active service of over six months
may have his/her date of rank in grade adjusted to a later date of rank
(more junior in precedence) to reflect more appropriately his/her
qualifications and level of experience attained in the competitive category
in which being placed on the active-duty list. This authority is generally
utilized to ensure that recalled Reserve officers have sufficient time to
compensate for their break in active service before consideration by an
active-duty promotion board.

::x 0803 PROMOTIONS. The basic reference source for promotions is
o SECNAVINST 1420.1 of 18 Jun 1982, Subj: Selection boards for the
e promotion, continuation, and selective early retirement of officers on the
:jx active-duty list.
. o
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A, Competitive categories. Officers in the same campetitive
category, i.e., unrestricted line, Judge Advocate General's Corps, Supply
Corps, etc., compete among themselves for promotion.

B. Pramotion plans. Each year the Secretary of the Navy approves a
master promotion plan with specific selection opportunities for each
competitive category and grade based upon projected vacancies and
requirements in that competitive category and grade. The promotion zones
are established with a view toward providing relatively similar
opportunities for promotion over the next five years. For grades 0O-4
through 0-6, the legislative history of DOPMA and the Secretary of Defense
have suggested the following promotion windows:

Years of Commissioned Service

Grade (Including Entry-Grade Credit) Selection Opportunity
0-6 22 years + or - 1 year 50%
0-5 16 years + or - 1 year 70%
0-4 10 years + or - 1 year 80%

C. Notice of convening and communication with selection boards. The
convening of a promotion selection board is publicized by ALNAV at least 30
days in advance. Each officer eligible for consideration by the board may
communicate in writing with the board (including endorsements or enclosures
prepared by another) but the communication must arrive by the date of the
board's convening. See SECNAVINST 1420.1, par. 5h.

D. Reserve officer deferrals. A Reserve officer recalled to active
duty and placed on the active~duty 1list may request deferral of his
consideration for promotion by an active~duty promotion board for up to one
year from the date the officer enters on active duty and is subject to
placement in the active-duty list. See SECNAVINST 1420.1, par. 5b.

E. Promotion boards.

1. Membership. The membership of selection boards is
constituted in accordance with 10 U.S.C. § 612 (1982) and paragraph 5e of
SECNAVINST 1420.1.

2. Precept. A precept signed by the Secretary of the Navy is
utilized to convene each selection board and to furnish it with pertinent
statutory, regulatory, and policy guidelines, including 3kill-needs
information.

3. Selection criteria. Each officer selected by a board must
be fully qualified and the best qualified for promotion within each
competitive category, giving due consideration to the needs of the armed
force for officers with particular skills.

4, Board reports. The report of selection board, including the
list of eligible officers and selectees, is forwarded to the Secretary of
the Navy for approval and subsequent publication of the selectees' names by
message.,
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5. Failure of selection. An officer has failed of selection
when he/she is considered for promotion to grade O-6 or below as an officer
in or above the promotion zone and is not selected. Counseling of
failed-of-select officers is required by paragraph 6 of SECNAVINST 1420.1
and MILPERSMAN, art. 2220210,
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F. Promotion timing

1. Promotion to O-2. Two years' time in grade is required for
promotion to O-2 under SECNAVINST 1412.6J. Under the instruction, these
promotions may be delayed for cause and an officer who is found not
qualified for promotion to O-2 may be discharged.

2. Promotions to O0-3 and above. Backdating of regular
active-duty-list promotions is not permitted under DOPMA. Instead, the
date of rank of an officer promoted under DOPMA is the date of appointment
published in the ALNAV or ALMAR.

3. Delay of promotions. The promotion of an officer on the
active-duty 1list may be delayed under 10 U.S.C. § 624(d) (1982) and
paragraph 7b of SECNAVINST 1420.1, if:

a. Sworn charges against the officer have been received by
the officer's GCM convening authority and the charges have not been
disposed of;

b. an investigation 1is being conducted to determine
whether disciplinary action of any kind should be brought against the
officer;

c. a board of officers has been convened to determine
whether the officer should be required to show cause for retention on
active duty;

d. a criminal proceeding in a Federal or State court is
pending against the officer; or

e. there is cause to believe that the officer is mentally,
physically, morally, or professionally unqualified to perform the duties of
the grade for which selected for promotion.

oo The officer must be afforded notice of the delay and an
A opportunity to submit a statement. Under 10 U.S.C. § 624(d)(4) (1982)
}j there are certain time limitations imposed on the delay of a promotion
2 under the foregoing provisions which necessitate that such cases be
’:; processed expeditiously.

4, Removal from promotion list. Removal of the name of an
officer from a promotion list for cause must be approved by the Secretary
of the Navy or the President, as appropriate.
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G. Special pramotion selection boards

1. General. Special promotion-selection boards provide an
avenue of relief for officers who through an error or omission were not
considered, or not properly considered, by a regularly scheduled
active-duty-list selection board. Detailed guidelines concerning these
boards are contained in SECNAVINST 1401.1 of 6 Jan 1982, Subj: Special
promotion selection boards for officers on the active-duty lists of the
Navy and Marine Corps. It should be pointed out that this instruction is
prospective only in nature and applies only to errors or omissions which
occurred under DOPMA after 15 September 1981. There is no provision in law
for special selection boards for Reserve inactive-duty promotions.

2. Grounds. The Secretary of the Navy must convene a special
promotion-selection board when an eligible officer who was in, above, or
below the promotion zone was not considered, through administrative error,
for promotion by a regularly scheduled promotion-selection board for his
competitive category and grade. In addition, the Secretary may convene a
special promotion-selection board when an officer who was an in- or
above-zone eligible was considered, but not selected by a regularly
scheduled selection board, and:

a. The action of the board was contrary to law;

b. the action of the board involved material error of fact
or material administrative error; or

C. the board did not have material information before it
for its consideration.

Special-promot ion-selection-board procedures basically
involve comparing the record of an officer seeking relief from a
selection~board error or omission to a sampling of records of officers who
were selected and not selected by the regularly scheduled selection board
before whom the error or omission occurred.

H. Reserve officers not on the active-duty list

1. Running mates. Reserve officers not on the active-duty list
serving in a Reserve component in grades 0-2 or above are assigned running
mates from the active-duty list in the same competitive category and are
placed on a Reserve precedence list comparable to the active-duty list.

2. Competitive categories. Reserve competitive categories, in
addition to those which match the competitive categories for
active-duty-list officers, include TARs and Special Duty Officers (Merchant
Marine).

0804 RESIGNATIONS. The Secretary of the Navy may accept an officer's
resignation which satisfies the criteria enunciated in enclosure (2) of
SECNAVINST 1920.6A of 21 Nov 1983, Subj: Administrative Separation of
Officers, as well as the amplifying criteria set forth in MILPERSMAN, art.
3830340 or MARCORSEPMAN, par. 5002-5004, as appropriate. The reasons for
voluntary separation include: Expiration of obligated service; change of
career intentions; and convenience of the Government (dependency or

8-5
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hardship, pregnancy or childbirth, conscientious objector, surviving family };3
member, alien status, and separation to accept public office or to attend N
college}. Requests for resignation may be denied, if the officer has not e
completed all obligated service or has not met established procedures as j}(j
regards tour lengths, contact relief, timeliness of requests, etc. “ii
0805 VOLUNTARY RETIREMENTS. The policy quidelines concerning hoAY
consideration of voluntary retirements requests are set forth in SECNAVINST ;:ﬁb
1811.3K of 18 Sep 1981, Subj: Voluntary retirement of members of the Navy Y
and Marine Corps serving on active duty; policy governing. See also [ij
MILPERSMAN, arts. 3860100, 3860260-3860300; MARCORSEPMAN, pars. 2003-2004, ash

'~

0806 PHYSICAL DISABILITY SEPARATION/RETIREMENT., Officers in the naval
service found unfit for continued active service may be separated with
severance pay or retired, by reason of their physical disability, in
accordance with the Disability Evaluation Manual. See also MARCORSEPMAN,
ch. 8; MILPERSMAN, arts. 3860340-3860400.
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0807 INVOLUNTARY RETIREMENT FOR YEARS OF SERVICE OR FAILURES OF
SELECTION

A. DOPMA. The DOPMA provisions concerning involuntary retirement or
discharge of Regular commissioned O-2's through O-6's (other than LDO's),
who are not covered by the savings provisions discussed in paragraph B
immediately below, for failures of selection or years of service are as
follows:

Grounds for discharge
or, if eligible,

Grade retirement
0-2 2 failures of selection
0-3 2 failures of selection
0-4 2 failures of selection
0-5 28 years of active

commissioned service¥*

0-6 30 years of active
commissioned service*

* Under section 624(a) of DOPMA, active commissioned
service for officers serving on active duty before 15
September 1981, for purposes of these statutes, may
include time spent in a Reserve component and/or
constructive service credit for their service through
15 September 1981 since their pre-DOPMA service date
carries forward.
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Those officers subject to involuntary separation for failures of
selection for promotion with 5 or more, but less than, 20 years of service
on active duty may be entitled to separation pay not to exceed $30,000
under SECNAVINST 1900.7E, if the conditions of his/her discharge or release
from active duty warrants separation pay. An officer subject to discharge
as an 0-2, 0-3, or O-4 for two failures of selection who is within 2 years
of attaining eligibility for voluntary retirement for 20 years of act.ve
service 1is retained on active duty until eligible for retirement. Six
months' time in grade is generally required for involuntary retirement of a
Regular officer in the highest grade in which satisfactorily served.

B. Savings provision. Section 613(a) of the transition provisions
of DOPMA provide that Regqular officers serving in grades 0-4, 0-5, or 0-6,
or on a promotion 1list to such grades on 14 September 1981, shall be
retired under pre-DOPMA laws, unless they are selected for promotion to a
higher grade or continuation on active duty by a board convened under
DOPMA, in which case they become subject to the DOPMA
involuntary-retirement provisions. There are additional savings provisions
in DOPMA for women officers in the line, Supply Corps, Civil Engineer
Corps, and Chaplain Corps serving in grades O-2 and O-3 and for pre-DOPMA
flag and general officers. See SECNAVINST 1920.6A, encl. (3), par. 3. The
computation of years of service for purposes of involuntary retirement was
an exceedingly complicated subject under the pre-DOPMA statutory scheme.
Some statutes such as those pertaining to the Nurse Corps and women line
officers counted only active commissioned service in determining an
officer's years of service. Other statutes, such as those pertaining to
male line officers and officers in the Medical Corps, Dental Corps, Judge
Advocate General's Corps, Medical Service Corps, and Chaplains Corps,
included commissioned service in a ReServe camponent not on active duty in
an officer's total commissioned service £for purposes of involuntary
retirement. The base date from which those officers' years of service for
purposes of involuntary retirement was computed was referred to as an
officer's service date. Many officers in the Medical Corps, Dental Corps,
Judge Advocate General's Corps, Chaplain Corps, and Medical Service Corps
had no service date prior to DOPMA, because there was no means by which to
compute their commissioned service under the statutory scheme. Their
service dates must be computed under DOPMA, §§ 613, 624, and SECNAVINST
1821.1 of 29 Jan 1982, Subj: Regulations to govern the computation of
total commissioned service for purposes of involuntary retirement or
discharge of certain Staff Corps Officers (NOTAL). Briefly stated, service
dates under that instruction are computed by assigning the staff corps
officer the same service date as an NROTC or USNA graduate who is a
due-course officer with continuous active service and who is immediately
junior to the staff corps officer being matched. The service date is then
adjusted to a later date to reflect constructive service credit the officer
received upon appointment in the staff corps. Reqular officers in the
Judge Advocate General's Corps are generally covered by that instruction
with the exception of those individuals who were SDO (Law) Regular officers
when the JAGC was created on 8 December 1967. Those officers retained
their service dates as line officers under the transition provisions of the
JAGC Act (Act of Dec 8, 1967, Pub. L. No. 70-179, 81 Stat. 545).
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0808 CONTINUATION ON ACTIVE DUTY. A Regular 0-3 or above subject to
involuntary retirement or discharge for failure of selection or years of
service may, if selected by a continuation board, be continued on active
duty. The decision to convene a continuation board for a particular
competitive category and grade is discretionary with the Secretary of the

Navy. This management tool is designed for use when there is shortfall in :
manning in a particular competitive category and grade or in a skill area H:
within a competitive category. For O-4s, though, selected and promoted to ey
that grade after 15 September 1981, who twice fail of selection to 0-5 o
within six years of qualifying for a 20-year retirement, there are Rt

contradictory policy pronouncements that address the officer's automatic
continuation on active duty until retirement eligible. Compare 10 U.S.C. §
637(d) (1982) ("The Secretary of Defense shall prescribe regqulations for
continuation on active duty.") and DoD Dir. 1320.8, Subj: Continuation of
Regular Commissioned Officers on Active Duty (mandating the continuation on
active duty of all O-4s within six years of qualifying for retirement) with
10 U.s.C. 637(a)(1)(C) (1982) (reserving to the Secretary of the Navy,
whenever the needs of the service require, continuation on active duty of
officers otherwise subject to discharge or retirement) and SECNAVINST
1920.7 of 22 Jun 1983, Subj: Continuation on active duty of Regular
commissioned officers in the Navy and Marine Corps (reserving the
discretion to convene continuation boards to the Secretary based on the
needs of the service, but mandating that an officer selected for
continuation on active duty, who is within six years of qualifying for
retirement, be continued until eligible for retirement).

0809 DETACHMENT FOR CAUSE

A. General. 1In the Navy, the detachment of an officer for cause is
the administrative removal of an officer from his or her current assignment
by reason of misconduct or unsatisfactory or marginal performance of duty.
It has a serious effect in the Navy on the officer's future naval career,
particularly with regard to promotions, duty assignments, selections for
schools, and special assignments. While the Navy has detailed regulations
laid out in the MILPERSMAN which are briefly discussed in the paragraphs
below concerning detachment of a naval officer for cause, the Marine Corps
has no comparable regulations other than a brief passing reference to such
transfers in the ACTSMAN, due in large part to the fact that detachments
for cause are normally handled by a marine base commander instead of
referring the matter to Headquarters, U.S. Marine Corps.

B. References
1. MILPERSMAN, art. 3410100.5
2. NAVMILPERSCOMINST 1611.1 CH-2
3.  MCO P1000.6 (ACTSMAN), par. 2209
C. Procedures
1. Counseling. The officer concerned must be counseled by the
command. If, after a reasonable period of time, the officer has not
achieved a satisfactory level of performance, the use of a letter of

instruction issued by the command to the officer concerned is considered
appropriate.
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N 2. Documentation. All factual allegations of misconduct or

":{::.’ unsatisfactory or marginal performance of duty should be adequately

z:'.:: documented, e.g., fitness reports, criminal investigations.

("'!" 3. Command correspondence. The command's request for detach-

Do ment of an officer for cause is sent to Commander, Naval Military Personnel

;-:.:.' Command, via the addressees listed in MILPERSMAN, art. 3410100.5. The

':,ln‘ request shall contain, inter alia, a reasonably detailed statement of the

l:':" specific incidents of misconduct or performance; corrective action taken to

j‘.:‘ improve inadequate performance including counseling; any disciplinary

\ action taken, in progress, or contemplated. A special report of fitness is

:;% no longer submitted in conjuncton with a request for detachment for cause.

‘::::: See NAVMILPERSCOMINST 1611.1 CH-2,

e::‘,:: 4, Officer's statement. The officer concerned shall be

ot afforded a reasonable period of time, normally 10 working days, in which to

‘ prepare his/her response to the detachment-for-cause request. See
MILPERSMAN, art. 3410100.5h(2).

}_ 5. Review. Adherence to the regqulations on detachment for
> cause is mandatory in order to safequard the individual officer's rights
' and preclude judicial challenges by the officer concerned to the detachment
° for cause. See Arnheiter v. Ignatius, 292 F. Supp. 911 (N.D. Cal. 1968),

e, aff'd, 435 F.2d 691 (Sth Cir. 1970).

N
A PART B - SEPARATION OF OFFICERS FOR CAUSE

LYY

L0 0810 INTRODUCTION

(';s A. General. The separation of an officer for cause by reason, inter

o alia, of misconduct, or moral or professional dereliction, may be effected

'\-‘S: by administrative action or by courts-martial. Dismissals of officers from

il

the naval service are authorized punishments of general courts-martial.
Administrative separation of officers for cause may be effected for a wide
variety of reasons, as discussed in section 0813 below, involving

P~

e performance or conduct identified not more than 5 years prior to the

-;,: initiation of processing using the notification procedure (section 0814

e below) or administrative board procedure (section 0815 below), as

o appropriate, with a characterization of service as discussed in section

;0 0812 below. The analysis that follows is not exhaustive and any questions

°® that arise should be resolved by utilizing SECNAVINST 1920.6A of 21 Nov

Wy 1983, with change 1 of 17 Apr 1984, Subj: Administrative Separation of

;::.‘ Officers, MILPERSMAN, art. 3830160, and MARCORSEPMAN, ch. 4.

.

-r::: B. Provision of information during separation processing. During

-~ separation processing the purpose and authority of the Navy Discharge

° Review Board and the Board for Correction of Naval Records shall be

' explained in a fact sheet. It shall include an explanation that a

: Y X discharge under other than honorable conditions, resulting from a period of

s, continuous unauthorized absence of 180 days or more, is a conditional bar

,::o to benefits administered by the Veterans' Administration notwithstanding

X any action by the Navy Discharge Review Board. These requirements are a

°® command responsibility and not a procedural entitlement. Failure on the

PR part of a member to receive or to understand the explanation required by

;‘\- this paragraph does not create a bar to separation or characterization.

52‘ 8-9
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0811 DEFINITIONS. The definitions of characterization of service,
discharge, and separation, discussed in sections 0601 and 0604A above are
equally applicable to officer separations. Additional definitions follow:

A. Active commissioned service. This term refers to service on
active duty as a commissioned officer (including as a commissioned warrant
officer).

B. Convening authority. The Secretary of the Navy or his delegates
are empowered to convene boards in conjunction with separation of officers
for cause.

C. Continuous service., This term refers to military service
unbroken by any period in excess of 24 hours.

D. Drop from the rolls. This refers to a complete severance of
military status pursuant to specific statutory authority without
characterization of service.

E. Nonprobationary officers. Regular commissioned officers (other
that commissioned warrant officers or retired officers) with five or more
years of active commissioned service, and Regular commissioned officers
(other than commissioned warrant officers or retired officers) who were on
active duty on 14 September 1981 and who have completed more than three
years' continuous service since their dates of appointment as Regular
officers.

F. Probationary officers. Regular commissioned officers (other than
commissioned warrant officers or retired officers) with less than five
years of active commissioned service, and Regular commissioned officers
(other than commissioned warrant officers or retired officers) who were on
active duty on 14 September 1981 and who have completed less than three
years' continuous service since their dates of appointment as Reqular
officers.

G. Retention on active duty. This refers to continuation of an
individual in his/her active-duty status as a commissioned officer in the
naval service.

0812 CHARACTERIZATION OF SERVICE. Separations are characterized as
either honorable, general (under honorable conditions), or under other than
honorable conditions., Characterization of service is determined based upon
the following Secretarial guidelines:

A. Honorable. An officer, whose quality of service has generally
met the standards of acceptable conduct and performance of duty for
officers of the naval service, or is otherwise so meritorious that any
other characterization would be clearly inappropriate, shall have his or

her service characterized as honorable. Service must be characterized as
honorable when the grounds for separation are based solely on:

1. Preservice activities;
2. substandard performance of duty;
3. removal of ecclesiastical endorsement; or

8-10
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4, personal abuse of drugs (the evidence of which was developed
as a result of officer's volunteering for treatment under the self-referral
program) .
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B. General (under honorable conditions). If an officer's service
has been honest and faithful, it is appropriate to characterize that
service under honorable conditions. Characterization of service as general
(under honorable conditions) 1is warranted, when significant negative
aspects of the officer's conduct or performance of duty outweigh positive
aspects of the officer's military record.

C. Other than honorable. This characterization is appropriate when
the officer's conduct or performance of duty, particularly the acts or
omissions that give rise to reasons for separation, constitute a
significant departure from that required of an officer of the naval
service. Examples of such conduct or performance include acts or omissions
which under military law are punishable by confinement for six months or
more; abuse of a special position of trust; an act or acts which bring
discredit upon the armed services; disregard by a superior of customary
superior-subordinate relationships; acts or omissions that adversely affect
the ability of the military unit or the organization to maintain
discipline, good order and morale or endanger the security of the United
States or the health and welfare of other members of the armed forces; and
deliberate acts or omissions that seriously endanger the capability,
security, or safety of the military unit or health and safety of other
persons.

D. Limitations

1. Reserve officers. Conduct in the civilian community of a
member of a Reserve component, who is not on active duty or on active duty
for training and was not wearing the military uniform at the time of such
conduct giving rise to separation, may form the basis for characterization
of service as other than honorable, only if the conduct directly affects
the performance of military duties and the conduct has an adverse impact on
the overall effectiveness of the service, including military morale and
efficiency.

2. Homosexuality. The criteria for characterization of service
for officers being separated by reason of homosexuality are identical to
those for enlisted personnel. Service must be characterized as honorable
or general consistent with the guidance in paragraphs A and B above, unless
aggravated acts are included in the findings. Aggravated acts are defined
in section 0604B8a(l) of chapter VI above.
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3. Preservice misconduct. Whenever evidence of preservice
misconduct is presented to a board, the board may consider it only for the

G b Ay

:. purpose of deciding whether to recommend separation or retention of the
-~ respondent . Such evidence shall not be used in determining the
o recommendation for characterization of service. The board shall

‘ affirmatively state in its report that such evidence was considered only
.; for purposes of determining whether it should recommend retention or
.* separation of the officer.
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0813 BASES FOR SEPARATION. This section lists the bases or specific
reasons for involuntary separation of officers for cause as discussed in
enclosure (3) of SECNAVINST 1920.6A.

A, Substandard performance of duty. This grounds for separation
refers to an officer's inability to maintain adequate levels of performance
or conduct, as evidenced by one or more of the following reasons:

1. Failure to demonstrate acceptable qualities of leadership
required of an officer in the member's grade;

2., failure to achieve or maintain acceptable standards of
proficiency required of an officer in the member's grade;

3. failure to properly discharge duties expected of officers of
the member's grade and experience;

4, failure to satisfactorily complete any course of training,
instruction, or indoctrination which the officer has been ordered to
undergo;

5. a record of marginal service over an extended time as
reflected in fitness reports covering two or more positions and signed by
at least two reporting seniors;

6. personality disorders, when such disorders interfere with
the officer's performance of duty and have been duly diagnosed by a
physician or clinical psychologist;

7. failure, through inability or refusal, to participate in, or
successfully complete, a program of rehabilitation for personal abuse of
drugs or alcohol to which the officer was formally referred (nothing in
this provision precludes separation of an officer, who has been referred to
such a program, under any other provision of this instruction in
appropriate cases);

8. failure to conform to prescribed standards of dress, weight,
personal appearance, or military deportment; or

9. unsatisfactory performance of a warrant officer, not
amounting to misconduct, or moral or professional dereliction.

B. Misconduct, or moral, or professional dereliction. Performance
or personal or professional conduct (including unfitness on the part of a
warrant officer) which is unbecoming an officer as evidenced by one or more
of the following reasons:

1. Commission of an offense. Processing may be undertaken for
commission of a military or civilian offense which, if prosecuted under the
UCMJ, could be punished by confinement of six months or more, and any other
misconduct which, if prosecuted under the UCMJ, would require specific
intent for conviction.
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\ 2.  Unlawful drug involvement. Processing for separation is 3:
mandatory. An officer shall be separated if an approved finding of s,
unlawful drug involvement is made. Exception to mandatory processing or z ‘
separation may be made on a case-by-case basis by the Secretary when the N
officer's involvement is limited to personal use of drugs and the officer
is judged to have potential for future useful service as an officer and is Y
entered into a formal program of drug rehabilitation, )
S
3. Homosexuality. The basis for separation may include 5;:
preservice, prior service, or current service conduct or statements, S
Processing for separation is mandatory. No officer shall be retained !
without the approval of the Secretary of the Navy when an approved finding v
of homosexuality is made. An officer shall be separated under this o
provision, if one or more of the following approved findings is made: :ﬁg
‘. (]
O W
a. The member has engaged in, attempted to engage in, or 5
solicited another to engage in, a homosexual act or acts, unless there are
further approved findings that: i
I“J '
(1) Such conduct is a departure from the member's ::*
usual and customary behavior; ;~k
n U]
(2) such conduct under all the circumstances is
unlikely to recur; -
(3) such conduct was not accomplished by use of force, .3
coercion or intimidation by the member during any period of military e
service; o
(4) under the particular circumstances of the case, e
the member's continued presence in the naval service is consistent with the N
interest of the naval service in proper discipline, good order and morale; \
and ‘
"
(5) the member does not desire to engage in, or intend
to engage in, homosexual acts. .)'
~ ).‘.
b. The member has stated that he or she is a homosexual or Q;
bisexual or has married or attempted to marry a person known to be of the [r:
o same biological sex (as evidenced by the external anatomy of the persons L
.' involved), unless there are further findings that the member is not
o homosexual or bisexual or that the purpose of the claim or the marriage was -:ﬂ
S the avoidance or termination of military service, in which case the officer YN
o shall be processed for separation for misconduct by reason of intentional ﬁ:q
e misrepresentation of material fact in official written documents or >
-3 official oral statements. Pt

4. Sexual perversion.

5. Intentional misrepresentation or omission of material fact
in obtaining appointment.

6. Fraudulent entry into an armed force or the fraudulent
procurement of commission or warrant as an officer in an armed force.
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7. Intentional misrepresentation or omission of material fact
in official written documents or official oral statements.

8. Failure to complete satisfactorily any course of training,
instruction, or indoctrination which the officer has been ordered to
undergo when such failure is willful or the result of gross indifference.

9. Marginal or unsatisfactory performance of duty over an
extended period, as reflected in successive periodic or special fitness
reports, when such performance is willful or the result of gross
indifference.

10. Intentional mismanagement or discreditable management of
personal affairs, including financial affairs,

11, Misconduct or dereliction resulting in loss of professional
status, including withdrawal, suspension, or abandonment of license,
endorsement, certification, or clinical medical privileges necessary to
perform military duties in the officer's competitive category of Marine
Corps Occupational Field.

12, A pattern of discreditable involvement with military or
civilian authorities, notwithstanding the fact that such misconduct has not
resulted in judicial or nonjudicial punishment under the UCMJ.

13. Conviction by civilian authorities (foreign or domestic) or
action taken which is tantamount to a finding of guilty, which, if service
connected, would amount to an offense under the UCMJ,

C. Retention is not consistent with the interests of national
security. An officer (except a retired officer) may be separated from the
naval service, when it is determined that the officer's retention is
clearly inconsistent with the interests of national security. This
provision applies when a determination has been made under the provisions
of SECNAVINST 5510.30, Subj: Department of the Navy Personnel Security
Program, that administrative separation 1is appropriate. An officer
considered for separation under the provisions of SECNAVINST 5510.30 will
be afforded all the rights provided in this part.

D. Limitations on multiple processing

1. An officer may be processed for separation for any
combination of the reasons specified in paragraphs A-C above.

2. Subject to paragraph D4 below, an officer who is processed
for separation because of substandard performance of duty or parenthood and
who is determined to have established that he or she should be retained on
active duty may not again be processed for separation for the same reasons
within the one-~year period beginning on the date of that determination.

3. Subject to paragraph D4 below, an officer who is processed
for separation for misconduct, moral, or professional dereliction or in the
interest of national security and who is determined to have established
that he or she should be retained on active duty may again be required to
show cause for retention at any time.
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4., An officer may not again be processed for separation under
paragraphs D2 or D3 above solely because of performance or conduct which
was the subject of previous proceedings, unless the findings and
recommendations of the board that considered the case are determined to
have been obtained by fraud or collusion.

_?_-'E E. Separation in lieu of trial by court-martial

-',

‘?_-: 1. Basis. An officer may be separated in lieu of trial by

:;. court-martial upon the officer's request if charges have been preferred
X with respect to an offense for which a punitive discharge is authorized.
5 This provision may not be used as a basis for separation when the escalator

'_:-:" clause of R.C.M. 1003(d) of Manual for Courts-Martial, 1984, provides the

s sole basis for a punitive discharge, unless the charges have been referred

’;_nj to a court-martial authorized to adjudge a punitive discharge.

.’_-1

2. Characterization of service. The characterization of
service is normally under other than honorable conditions, but a general

il )

.':: discharge may be warranted under the guidelines in section 0812 above.
- Characterizati